S50 HAN/ERIG/AT./ 22 /R030-38 f&stie -0 ¢ 1003030

ufa,

A. gadw Ferwenh,
37230, erielt aifefior Wex,
RS (3d), ar.foramor,
RasE - 401107.

v - &g UTHATET AT sy 2005,
THTT . 19ammmrmmmqa
T8 FT IH WA FOATS A o a0 et 7 e
FRAERT A PavaET.

weH - 1) amqUiFer . 20/08/2020 Jsfrar At SR v,
2) 91 FREAEST 9T F, SI.3h. A AI/E fRra/AT.37./22/2020,
f&. 03/09/2020.

Aelew,
Wﬁwﬁ#ﬁamﬁ,mmm 19 o TRATH TehT MNEgHr

mm-mwwmwmmmmmﬁam
T AR N 3 . T s e e v domen
| mmmaq%ﬁaﬁﬁawozm-aaﬁaw,mmmugmzmwmﬁmm
9 502/ (3R Y G AT H) gad e FEETRUIA/FT Feid IR FOaTea Hesfaer
B JTYOT TET e IA 502)-, WA F. 150504 3 B 03/09/2020 sk HETATRIT IO
Wmmﬁ,mﬁaﬁﬁawozmﬁaﬂamﬁmwmﬁmmm
F%eT I, (THT I 251)

- %C Li\b’ > k{q-'ﬁ-\’}/.%\'j” g\odww
Pt \7/9"&’0 (ForF T )
2\\ ST R @ P
AT s§er AgrIRaTaET

(srroTESEET %. 9867077799)

pc 2Wpranali\D\PranalitMahiti AdhikariLetter - Sukhdev Benbanshi.docx



3 ) 3TaI9Te ST HIRGET qq9ie 8

(ues) i ferom

(@M ) ST Hafer drmaer

() Sasue ST MR a9 8

(@R) Wit SUTATER e Saeiise 3

YT 3T fobar Rl &4
(Trer 29Ut T St el
IS del SAlad -

&Y . g@ad STl

3 /330, il 9T e,
frr U= g, ar.Ry. @m0 vot 0.
Aq.9. 3 9920198008

T % .92 O TRUTH Teld WYl Aeq
A TREG® U8 Q@ &ed  [eREd
HOIES  AUBS Aol ddR 3 g
Teledl ATl ATell MU -

U GAM

08 T STIdd

Q. THR 3

R . U ud

3. 9T AT STgeR A . 4 . Sl
et 4 . g ST, 4. S . [
(OIS BT ST BRI HIodTaret
T Dol Td BTG

AT 8

¥)  ofer e Y o Rea T8 s @

fodmr s AR
R 8 99.0¢ .00



ST 3. AT/ FRIG/AT.37./ 2-2-/3030-3¢ feati - 02 / oelR030

ufd,

. Y@AT Feaeeh,
/230, erich afdhr dex,
iRl (7d), an.foram,

=iz - 401107.
Ry - ¥ AT anfrcar st 2005,
FHET &, 19 T ARHEF WOl AAGHER AT € daE 9T O
FIT T A FOGEIST AYCATHS AA GHFR AT T Feredm
Fria@E AN AevEmEs.
et - JmqonESter f&. 20/08/2020 dshar AR sfrERET ek
AR,

3 fawaifra wefiia gaad, 3m9or wsmer &, 19 T FIRATH [T INATHIT T
mmwmmwmmmmwmamm@aﬁa
ATt AR Forelr 3E. CABEAYIS IIUIE Ffavaiad AY &, ARART A fear
sdiesoly Felr 3 aar AT mmmrmuﬁmmqamwwmmrsﬁn
it 3. o). g 2) 4 Wemmmmmmﬁaﬁmammﬁmﬁwm

39T AEON FATAR Eldl TPREReAr el datha ASTEAHAEY 39 3roiedr
memmmmm HEEIAIT qA9TRAer EATATT I,

A3, | THREN A | FRIGUAEr qufer U HAE
1T |4 &l 39 | TR 39T 9 Fedear FEEUIear g 01 a 105
dr. fer. 29/06/2018 Vs Faraoir sfagmia 106

A, TSl AT Frihstel AT 97 T WSl HEEqs 107 & 114
2 |4 WER AW | TR IS T WEATdT FREIATdT Il 115 @ 225

fe. 09/07/2018 Air gamaviar gfAqaiar 226

A, [T AR Frihsiel G 9 T Aeady heeqaT 227 @ 239

sufasmia dele 3w, RS femr aRsde 7 19| 240 & 251

A 2018 Vsl U § Hiaadl FRTET

THT Y 251
3Fd FECEASRNAT AEOM Yoo Yid U T 2/- ATATY THOT 251 UrAiehRell 94
502/- (31eTr T9Y 9ra & ATH) FAEEAIRUIGIAl held SO &% Gradidr SIifed Od STHT &%

Afgcly VoA AT, '
m 87

0o

oY
ut et sﬁmﬁ?ﬁ mm T e
®, 1 sSeR AgTIRUITaT

(srFvTEasft %. 9867077799)

pe 2\pranali\D\Pranali\Mahiti Adhikar\Letter - Sukhdev Benbanshi.docx



-
N
C &
Y %-

-7/ HTII- Qoqw/ﬂ .9590/B1Y
T WA W, HIT S NS,

g SR AP, 1§ yoo R
faiep:-8/99/2099

*ﬂh«!ﬁ?‘ mﬁmmwwmwmwmmm
@a/@ammmmmmmm
ARSI SHGaRM  EEadreT AFAIAd g e Reara deraaren
| priadaEa endEme aRuEE < IFTeN/FTT-2004/ W33/ BI-Y, h% q9/¢/004 @
* gRqee 25 JIFIaT/ATa1-2006/ 4 36.3/1-4, f& 2032093 =Y AARR W fregr Ia.a
wmwmmﬁqmammmﬂ,aw

i
b

SIT‘ZIET,

~ aﬂ"\,m"
(mﬁm‘aa)
e
mﬁa@vﬁm
e o AR A, AR, T, e wfradeRd, TR T, PR, 4.

g |
M mﬁ?ﬁaﬁ?‘r - maot a‘ﬁ-ﬂi'a

A< R ‘i e ( ?.J T w
—q—x,“uu = !’d‘HF‘T
general election 2096 dox oo m( qg Tl SED




vy -

SN 8

\7 (". oft. SFOITI T3 BT

oidlol eTTol 9151, ;

I wer Frereps eaTy

GAICHI ACIOPS TID,

S | e s

mmﬂgg&é | Fvi g] 99 \ﬂ\_ﬁ !

| wan R %‘”‘3‘“‘\
(ﬁ\‘ foreer:- mmmmmmmmmmmm
'J\ SRNaSTEDToT e Fich aeTeToFI S[pEndt afdd craficht JRyeT CAINR Bieir 52 SREel HIvAT
. C aaaﬂmmﬁmmﬁli‘sﬁﬁ A R TPRATD UG IE B0 aIed,

M
'-:‘ B i AL,

f\ mwﬁmsmmsmﬁmmaﬂﬁWWmmeomm
TIHI5T £ 9- @mmﬁxuzqmamaﬁaﬂaﬁ;nﬁmﬂaaﬂammﬂana&ﬁm forasu[w eI
SIIeT A Ufersias MP-133109-517-000 H&HW@WWWWGIGH@IHH@IML areft
m%?ﬁaaaﬁlﬁsmwamnﬂﬁmmmﬁ?ﬂmﬁﬁﬂsﬁ ui Brrs o weifisar defta srwanger

\/—/ ﬁmﬁmmﬁfﬁmsﬂmﬂmﬁmmmmmmaaﬁmammwﬁm
ﬁﬁammﬁﬁaﬁsﬂ@mmmﬁa@@mmﬁ@&ms@@ﬁsﬂa G2 I[GEI .

\ Wy - TR ¥2/202% BREIS L. 50). & ZIcl A S9! SRIRIICRII GREICT 316l 3G UMD2] SRR 8. I
ﬂamgzﬁ%xﬁamashaaasn% o3t arTgr & Hgut uu ared) sisfiaior eTel Urelot e wifcreI o

oft srofia semesier a3 Fic RtrT Bloer} 3jea el overdt 2o Rigel am a3 st asfa

mmmmqﬁzzmﬁmﬁmﬁﬁwﬁ o7 R 1 )

Q’% amyet frary,
znaﬂz@m

- ﬁq EZ/,,

%\Q\ wifaedh o= oo sdeyeber woqqemm
) -a'trarﬁ . L 1< |
m U2 9156l PR
\) IR - frrs a1, oft oot
\ @\ ﬁ?ﬂ Shoea VO
' Q & T IR TETam arterany Al ¢204¥20VCE
o
o~ p
Nw ‘\‘,'\kb’,
(? { N
\\
\ A




+ - 2T WTEETHTOY Y <iaY FiaTaT / JiaTe &,

'.-Q(z)ﬂaﬁaa?m‘i??ﬁ'-
3) oTd :
) IR/ G AT
Eﬁ)ﬁf'e‘T:
3) SFATIIE T T
) cgaHIg / et :
%) HYOT gedT (AT TedT) -
M) gTETAT /| HACTEAA Shieh :
%) S-Hel IS :
(Q)ﬁagvmms’t"aa’rlsﬁfamm
_ o~ arhe-
- 37) HAETAIRUIToeT I 1d
YT AT  FHI ©
(3) SATelarereraT AR -
ST)ET?-ﬁTlT‘}la?‘f: .
TR Sl / SR AT / AR
AEmET Yty
T IT
) STl YHTOTIH é.'wmaaﬁa:r?r
mm%ﬂmm:mm:
- améwmwmmmam
C'™ ey smorcramdy asameoh

AR e Foear Jsiear fguradrdr duiter

(¥) FaeR Frdyher ATSI awefie -
3-T)'FHH:

) THIT HHF :

&) ATET AT HHATH

RECL

(9) AT AaTTOF IEaT TreEYATT 1Y -

https:/panchayatelection.maharashtra.gov.in/AffidavitForms/ATRpl. aspx?ElectionTvpe=MP&UserID= NA&RealstrahonSMP133109 517-0000-3310..

MEHRA RAJEEV OMPRAKASH
OMPRAKASH

q&y

-]

03/06/1964 a3 : 53 a9 , 2 Afger

[ 148 |
AALAP ZANKAR, BUNGLOW.1, SHEETAL
NAGAR, MIRA ROAD.

9619600313
rajeev(@ol24.net

MIRA-BHAINDAR MUNICIPAL
CORPORATION

19-19

GEN

GEN
NIL Sr.No. ar{i@: NIL
NIL Sr.No. a{I@: NIL

NIL

MEHRA RAJEEV OMPRAKASH

19
arfaet o A
e T
17570 :
- g -
=R a 2N i

T - S a g nJ]u'?'a—ﬁ_T
1/8




ups.//panchayalelection.mahara'shtra.gov\m/AfﬁdawlForms/AﬂRpt_a5px?ElecuonType—MP&UserID=NA&Regislrau NP

| f]";‘ra: fRvator RigaTed / RreafaegreraTs A 3
.. HSCPassed BHAVANS COLLG. ANDHERI/ MUMBAI UNIVERSITY 198,
F (&) 39T HEAT- | 6 ‘
) TS Qi I Feear AT TE&AT, 0
s) FaTIHY Rl 12 HEEAR , Q008 A SIraciedT HACAT HEATT A=A S HARTN
HF. . SeHar@r |
[ NIL
. (biga’vnﬂméaﬁ-

mwmmﬁmmmmmm%m:mmnm
ATSATER HRIT IR/ATEY T AT FRITT el FLUAT et HTe/ATE. carar qausiier
TTTATHTOY -

(ﬁmmﬁﬁmmmmmmmﬁﬁmmmaﬁmmnmmﬁmmhw
LD

-

| .
L
ﬁraa: ST~ ST Yy | gram mﬂ; FIHEATY FoIA T TE QUATA
) T AR T IEIR Al FAE o e Tegaia age
1 |NIL 0 [NIL 0-0-0-0-0-0

) el WS FTCRTURETST 2T SURTTET 3TeY 3T (ST 3TORTETa 3rIrer Ry Jfor
mmmﬁamm%maﬁmmﬁmﬁéﬁmnmmﬁm
mwa&m—uﬁmmﬂmﬁn—mwmmmm =T aaafter

GTelTeTyAToY -

i FrEER FAw T At | qEW dadedn ST ST

3. T e | seRvae sneean. | RRQuTe deear e (@) / AReTr

_ TP e | e e (o) seadaraar ahe
cH TN 0 [NIL 0-0-0-0-0-0 NIL /NIL /0
(¢) caaaT f¥ar FrAsier arar aaefie:-
@ Ed: Bussiness
C)) .tl?n'fqt—eﬁ : NIL
<) TfF scuraraEaar aaefie:-

arfeed arfe .
Ui - ﬁwmﬁ?ﬁ? 4 stavie )

-\m'&'{f’ : G vr’_“ﬂ.\ .
E LIS & \& :‘";_‘ r*—v‘ﬁ% YT )

T AT wECafeTesT

https:llpanchayatelection.maharashtré.gov.inIAfﬁ'davitFcrmslAﬂ'Rpt.aspx?Elc-ctlonType-MP&UseriD—NA&Reglstralim|=MP 133109-517-0000-3310....

2/8




0. 979 . 97, T-9, AT PR,
TERIEH TR, RIS 9@

vy - R R 200y srtd AR Pret TEd....

SRIF fvarad o Ak AfeR SfEfET 00y I AR e
FaT .38/0¢ /3090 ASTET FAT 36 rafeah sHSA PRITHAT WIS HTolen AR, Fex
rafdfie P2 & ek, iRRle, TR e ovarel SERE oRgT |iRweT Wa Ak

Ed el IR

-~ 1. [3offa s #exl sarenR ) | PRRTS faurrdter. SR, PRRYS, arw
AT quidTe, RO gufRe, | FIRMERT 9 TR i Sogren iferEraR
ST I S5, T T TR I | Nwwere ARl Jiafdves qgd OBNl q9d
gof qulRrer Rz, Aifgeht PR a2,

fiRRIs  diowaren  fvo|ER st g
AWy HEw g™ foves q) YRMIA. W

0j/300% F 3) YIRAA. M ¥9/09y yHIO T

TR S IGT Y [RdrE! A v a9

IO YRIAvaTE S AR SOeT I AT R HeRdEd A1, Je el

301 9. 310 Iy IR 30 g A e st o .
—_—
(=R Wret)
IARAfBT SR Sfeer
w1 99 friiy ol sifeR
iR faur, firRie
et artioesTr ‘?éou AT
Frrarcis e R oo
e iy o ’

PO - e
AL e T LAY TESNTHY

O NS T PR 18 Tl




e

—_~

T 08/3008 HIURTIS FGT HEH §3,8% g 43 T

1 | IA T HAEH
R | Reafe At g ww g APRT FMTEHT T4 e W ™ S, B 3|
| | TR W, STl HIGT TEIEd S+ R Hiraet qd
y | R s |
g |3 i 3) AN T I T I W TAIB A3, TF A 6 -
' el 3T g HuE ) TL MW Hew T 8 W
T-30, YAl g€F AR A 4, Prwis q@ 3) uiyor
A Aer ¥ 42 W W9 Rew s | R,
o i e 9 -
y | 3eH ar.des . 7 3 IEF . R0/03/00% TS 030 M, M.
X 3EF [ o3/0ox/300% TSI %oy 4L am. F 3
37w f&. 08/03/300¢8 TSHY $2.30 @I
§ |srmardes g e f&. 93/03/3008 TSIt 15,34 AL FEL IaAA T S
S w1, . daa Aeas AT Rae W s @@
o | AILALT dAos f&. R0/0%/300% TSlt 0334 .
¢ | A A "
] | Prester A/ At
Yo | TEATET AT mwéﬁamﬁmﬂamﬁﬁawmﬁm
: . H6A Reald) giom Suegd TEET 7 St
o B FE T IET BT un. B, dI Aeahae
ety aid ol siftrer Srgetear W (gt
w.e8¢) A &l . Rowwem w;)qu TR |
: R @ /A T
22 | TR = - | Wi/ 98¢e It
R | U - | B/
93 | TRl - 3 3T i, 0%/0%/R008% ﬁsﬁiﬁtﬁq §356/3008

zﬁamcﬁvsﬁ R4¢ gt BH = §. 15/0%/03 TS

sraTra
W QOO“-&
M:?T‘Eg‘ grﬁ‘—ﬁmﬁ’?ﬁ

TyeR il
R Cn CEU
'«rrnufi‘&u fera T




F’ oty TW\‘* :

AR AR - 2094 F T T @ - e

YA T o

[ T 9/309Yy PIIRIZC ]YL T HAT 53,84.6%, w{uqqm J
ENLEEEEECERS Ity aria g1 94 gy, g1 A6, J. 4/6, ‘Wﬁﬁqjd
a?m?ﬂvmﬁ,mqéﬁaéq’r#cocooawwc\ * >’
r3 | IR A q) oG MIETY WEw dg-go dy X1, R 2
RaaTR AR~
. 3) BRR Fad IS 3T i . = urers T v HRd AL
¥ | 3cE NAD T, 9 ITH 2. W/06/098 IS 9%.0(TT.
y |F@ads g i@ f&.09/08/3094 Al d 39/03/309y XAl TIAET BRI Heel I8
- e . a1 Fgia w9 Riae TR
M ECGEER f&.93/0¢ /309y TSI 9§90 T1.
AR EGE -
< | V@ e B
.._Q, £=r: 1 S : —
o [T=ad dWeel TR, |- |—
qET
99 | BT g —
92 | T sfha ERIA bael R’ RIS 94 I Iidid TH TF TH 31 ATee
) : FUfeh Fer FIET TR {&.09/08/2098 T 39/03/3094 I
FAN IGT TR TR GUSIFHR WA TR R
IR A e @Y SToIaEr SRy Bae 3 el
| B fr, ARRIe fid o ST WRES W T W I 9
FER T Fad) ANFR TAAAT FMRPIIN RArRaEr
Fra T 9 Fed PRRe | I TS TrEgH
T U U S HUHT AR gahTl 4 S e %A
_ e AR 7 ¢ TR FrRER fralt @ =E T
|93 |TmEe HUEAT/I¥R e
AR KL YIS U/ TR .
qy | xR q T 1, 98/0§/04€ S T F 3%3/91

":m“ i OTRERTY Y00 siETe
Zarnpy ar S arEs ong o=

TIRELRY 'TE" e B! PN
T E e e TR Ve YT

[ G B I Aol
CPaTe Uy ORI s 1
[t - v




Tl L HGIM Y wﬁividﬂ

£, -T"Wa*»“ra‘a-r wiEaT (7.)
.l BHEG G v K7

.......................

off fioh ol  SnEcT feR D‘Q ! ...... l/L"?(

31D oIl

£~

w7 ﬁr:rra 7 T ‘ forey T

3% rafcr Brivrdos? #Ho . JX&.&Q ..........
e 2O L |

fore=r - mi%m@m;gs SIRNPIICAL U5IEh 0. fo13ll/A61al/-20 /335, 2 £ 2 o/DT1. 9. JidTcTarsiavtt

auﬁfﬁﬁ&nﬁdﬁmmmammsﬁﬂakﬁmﬁmiﬁﬁsmaﬁ?mﬁ

sifore Aot BRFTEes? AEmPRURIER AR Rrasuw st ~u frasubia
I £ () HEel foragel SIIclct WIS Y 3ust Scar ot 2chta alemorar A ansft

SIS 9ol WIHEY SoerRist afdeft crafdelt argor con Tazurdt #ft yarcaforeft drdt oo
I PBIASUID JIRIST Aol $oledaZ 2090 o et At IS PRI S1o[NsIIo! A
Brasugs amiisne! soeome .2y 2/2021 A5t A5 ORI WS . ARBIVATGTIT-
eowm.amamm.unmﬁgaiams’fmvmﬁgﬁﬁasﬁzmﬁmsmpsmﬂman
fo1&orzraei il Glol Aifdol Icical 73l [ smuvnesgel wn idt e e wrars sicicl sRis
e Rl smuvnesor e %ens 8l 303, o3t amav Ars & [sidi=T e Sqet Jdfira
femeren smrRiisiror fScican g uf¥usId . IMCIYACIUL-2 00 /1135, 2 $/BT/-Y,
12.22/¢/200Y 3T URUID .35 ARBB/HGIUNR 0 0 W/IE5.3/1-Y 12.20/02/20¢3 TAMY
gt oRaE owarl ande e sl Reid. doerde. ToR. ST Ay,

R

-______________—-

R Az 9

/@mﬂ"ﬂ | 5@0

—xﬁﬂ?ﬁ(w&“ g mi=
' 9Iiu . 22 U-¢

e o eraclt Do vazeler oI
PrRIs e omr

ﬁm w@“c:’( o S o




N ~ .22 /03/242'2 |

sft. aggda foras® Al , mdp—
Afer. o wrIferT Sy «({ %ji'
Rrmir$os? #oTT (3) i 020041 9¢ 170

fAt - 159 FoIaS UL SRS WID . zrﬁ:ramaam/-eow/a':ﬁ.al%ﬁe o/DL. SiFTeTasIraot
T oA ot Troiia 3aeT Erioht fydicen IR e fiwo) are

IS,

dliorre HiEEE PREse: AEEPRUIRKETR AR RISy sirea =i syl
YOI 2 ¢ @m@as&ﬁw‘@awaﬂaﬁmﬂﬁaaﬁmﬁqmm
SIS oroT W) SJoaniaeit aufaci crufdeft arefer rar sapurd 3ft gareniorefl ciadt ceorR |
i< IS D JIRIPI Aol 5iIeRT2 204 o1 el Al IS DI QNPT T
RIISURD AIRIPIR! AIUVIR f25.2¥/2 2/2020 Aol AR DRI WIS 1. afSraaerar-

20 RW/FLID. £ § 0/DL.S T JEIT COIFars v Jafet 308, e FPasSURp SIRIPIT
forSoyden il Y A3 SeTcar eidt & omuviIgol i Jeeft sft. 2rofiar T G e eI
IO I it ATUVTRT T JG ATl I, e TS v T ATl SVt
o ot v 2ol e el gdler PRz DR w2 e A 3
2008/L.35.2$/BT-Y, 1.2 2/¢/2 00 T URHIw 25, AfIAGIUI-2 0 0V/H.5B. 3BT
£2.20/02/20% 3 TRIOI gt AR vard ander e aroft feirdl. e TOM.

3T fany,

- dlz
Cﬁx*’%“\—n offq 317, 22 ©-¢
er3ell BlFcIaa TaoIsal oPR
BrRIs ars. om



(-"..

Ao RICRI e Ul

fRrwer:- Porasug rieten Raean Retio ¢/22/20%¢ Wi Jdguia

A3,

Wi ons RSifoa JUVIRT 2462 Wk St 3ot Guei A Ry airer Asft

oPRIa® 9. 5] alADIdl e Eiieh Jfor ssh Foiravit et oft TS FEUI S TANT
aisr o oft . 3re] altermieer A5 il BRmisess o BT Prasue 2020 dat
mmmmmmmmﬁmmm
ATl SITvpIgSIoT eTuget ArcRid s Brasues smienwd: fremfet deft a3, rr g2y
Sxficr oft (DTSt A1ed SsA AR, AL AT SARIICRITA STSTDIAI JI9erd v Rifder ardter
WDIUI3D.3 ¥V¢/0 %8 AEA Jorraolt cawarer Je ey aarger Fucc forder foder

an b stuyet SSiol mﬁ?ﬂmﬁlﬁmﬁmmmmﬁﬂmm
2. 358l 3[el Sl chwondl ugdl aied ufiforet sicef Jigof Rt sxcgrion Reft
wfESt . FfEedt Rt F5URt 9T IB G GAAURE! 3113 FEULGT AT

TR 2igut Afdedt it siiscil anz.

13t IV 22 arsitgiy it 3 Ro e Ricid sriefid eremrer Ao sufdr 7. Jrdica
SARICRIK) UL 3D, T¥VE/02Y A S siverasiravit o oeRAa® 9. I, -
AT Az FITT RRYEIRT 303 GIFICT DI i SPRAAD UE; 75 DIUIRY A

Adiz 9z
f'/(/éa oifg. .22 &l DT
/ waz ool oFR PrEYs. i omt

A ¢20¢¥VBCE
orfad >rﬁ'r-;r' ool afETre
Borgre s ~r ere g

-\:‘i.-.s.- | . L ]

L qéai"\
f‘qwr a:rc* -z WHET SR 0]




IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO.1478 OF 2015
(@ SLP(C) NO. 14918 OF 2009)

Krishnamoorthy ... Appellant
Versus

Sivakumar & Ors. -...Respondents

JUDGMENT

Dipak Misra, J.

Ina réspectable and elevated constitutional democracy
purity of election, probity in governance, -sanctity = of
individual dig_nity. sacrosanctity of rule of law, certainty and
sustenance of independence of judiciary, efficiency and
acceptability of bureéucracy, credibility of institutions,
integrity and respectability of those who run the institutions
and prevalence of mutual deference among all the wings of
the State are absolutely significant, in a way, imperative.

They are not only to be treated as essential concepts and
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remembered as glorious precepts but also to be practised so

that in the conduct of every individual they are concretely

and fruitfully manifested. The crucial recognised ideal which
is required to be realised is eradication of criminalisation of
politics and corruption in public life. When criminality enters
into the ‘grass-root level as well as at the higher levels there
is a feeling that ‘monstrosity’ is likely to wither away the
multitude and eventually usher in a dreadful fear that would
rule supreme creating an incurable chasm in the spine of the

whole citizenry. In such a situation the generation of today,

in its effervescent ambition and volcanic fury, smothers the

hopes, aspirations and values.of tomorrow’s generation and
contaminate them with the idea to pave the path of the
past, possibly thinking, that is the noble tradition and
corruption can be a way of life and one can g.et_ away with it

by a well decorated exterior. But, an intervening and

pregnant one, there is a great protector, and an unforgiving.

one, on certain occasions and some situations, to interdict -
“The law’, the mightiest sovereign in a civilised society.
2. The precliude, ‘'we are disposed to think, has become a

necessity, as, in the case at hand, we are called upon to
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decide, what constitutes “undue influence” in the context of X
Section 260 of Tamil Nadu Pallnchayats Act, 1994 (for short
‘the 1994 Act’) which has adopted the similar expression as
has been used under Section 123 (2) of the Representation
of People’s Act, 1951 (for brevity ‘the 1951 Act’) thereby
making the delineation of great significance, for our
interpretation of the aforesaid words shall be applicable to
election law in all spheres.

3. The instant case is a case of non-disclosure of full
particulars of criminal cases pending against a candidate, at
the time of filing of nomination and its eventual impact
when the election is challenged before the election tribunal.
As the factual score is exposited the appellant was elected
as the President of Thekampatti Panchayat, Mettupalayam
Taluk, Coimbatore District in the State of Tamil Nadu in the
elections held for the said purpose on 13.10.2006. The
validity of the election was called in question on the sole
ground that he had filed a false declaration suppressing the
details of criminal cases pending trial against him and,
therefore, his nomination deserved to be rejected by the
Returning Officer before the District Court Coimbatore in

¥
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Election O.P. No. 296 of 2006. As the factual matrix woul\ e

unfurl that Tamil Nadu State Election Commission (TNSEC) =

had issued a Notification bearing  S.0. No.
43/2006/TNSEC/EG dated 1.9.2006 which stipulated that
every candidate desiring to contest an election to a local
body, was required to furnish full and complete information
in regard to five categories referred to in paragraph five of
the preamble to the Notification, at the time of filing his
nomination paper. One of the mandatory requirements of
the disclosure was whether the candidate was accused in
any pendfng case prior to six months of filing of the
nomination of any offence punishable with imprisonment for
two years or more and in which, charges have been framed
or cognizance taken by a court of law. It was asserted in the
petition that the appellant, who was the President of a
cooperative'society, on allegations of criminal breach of
trust, falsification of accounts, etc.,, was arrayed as an
accused in complaint case in Crime No. 10 of 2001. During
investigation, the police found certain other facets and
eventually placed eight different chargesheets, being C.C.

Nos. 3, 4, 5, 6, 7, 8, 9 and 10 of 2004 before the judicial
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Magistrate-IV, Coimbatore and the Magistrate had taken
cognizance much before the Election Notification. Factum of
taking cognizance and thereafter framing of charges in all
the eight cases for the offences under Sections 120-B, 406,
408 and 477-A of the Indian Penal Code, 1860 (‘IPC’ for
short) prior to the cut-off date are not in dispute. The
appellant had filed a declaration and the affidavit only
mentioning Crime No 10 of 2001 and did not mention the
details of the chargesheets filed against him which were
pending trial. In this backdrop, the Election Petition was
filed to declare his election as null and void on the ground
that he could not have contested the election and, in any
case, the election was unsustainable.

4. In the Election Petition, the petitioner mentioned all the

eight case by way of a chart. Itis as follows:

S.No. | Crime C.C. No. Complainant | Court |
No.10/01/Section |
01. U/s 406 477A IPC 3/2004 CCIw/CID MV
Coimbator
e
02. Ufs 120 (b) r/w 406 | 6/2004
477 A IPC
03. U/s 408, 406 477 A | 6/2004 " N
IPC
04. d 6/2004
05. |[" 7/2004 g
06. U/s 120 (b) r/w 408, | 8/2004 "
406 477 AIPC
07. i 9/2005
08. i 10/2004
i s o M .,
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5. After asseverating certain other facts, it was pleadedz \
that the 1% respondent had deliberately suppressed material
facts which if declared would enable his nomination pa‘pér,_s
being rejected. That apart, emphasis was laid on the fact
that the elected candidate had not declared the particulars

regarding the criminal cases pending against him.

6. In this backdrop, the -election of the first respondent
was sought to be declared to be invalid with certain other
consequential reliefs. In the counter-statement filed by the
elected candidate, a stand was put forth that the election
petitioner though was present at the time of scrutiny of the
nomination papers, had failed to raise any objection and, in
any case, he had mentioned all the necessary details in the
nomination papers perfectly. It was further set forth as
follows:

“All the averments stated in the 3™ para of the
petition is false and hereby denied. The averment
stated that 1% respondent had deliberately omitted
to provide the details of charge sheets havmg
been filed agalnst him which have been on file in
eight cases is false and hereby denied. It is
humbly submitted that this respondent has clearly
mentioned about the case pending in Cr. No.
10/2001 pending before the JM No. 4 at page No. 2
in details of candidate. Therefore the above said

averments are false, misleading and
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unsustainable.”

7. The Pfincipal District Judge of Coimbatore, the Election
Tribunal, adverted to the allegations, the ocular and the
documentary evidence that have been brought on record
and came to hold that nomination papers filed by the
appellant, the first respondent to the Election Petition,
deserved to be rejected and, therefore, he could not have
contested the election, and accordingly he declared the
election as null and void and ordered for re-election of the
post of the President in question. The said order was
challenged in revision before the High Court.

8. In revision, the High Court referred to the decisions in
Union of India Vs. Association for Democratic
Reforms,* People’s Union for Civil Liberties (PUCL) &
Another V. Union: of India and Another?, Notification
issued by the Election Commission of India and the
Notification of the State Election Commission, Sections 259
and 260 of the 1994 Act and adverted to the issues whether
there was suppression by the elected candidate and in that

context referred to the ‘Form’ to be filled up by a candidate

1 (2002) 5 SCC 294 .
2 (2003) 4 SCC 399 wriget ﬂf‘m 2004 arava
%v VR AT Aot T A S YA
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as per the Notification dated 1.9.2006 and opined that an’-\,‘

element of sanctity and solemnity is attached to the said
declaration, by the very fact that it is required to be in the
form of -an affidavit sworn and attested in a particular
manner. The High 'Court emphasised on the part of the
verification containing the declaration that “nothing material
has been concealed”. On the aforesaid analysis, the High
Court held that the elected candidate had not disclo;sed the
full and complete information. Thereafter, the High Court
referred to the authority in Association for Democratic
Reforms (supra), incorporation of Sections 33A and 44A in
the 1951 Act, Rule 4A of the Conduct of Election Rules, 1961.
and Form 26 to the said Rules, Section 125A of the 1951 ‘Act,
the definition of ‘Affidavit’ as per Section 3(3) of the General
Clauses Act, 1897, tﬁe conceptual meaning of Oath, Section
8 of The Oaths Act, 1969 and scanned the anatomy of
Sections 259 and 260 of the 1994 Act and the principles that
have been set out in various decisions of this Court and
opined that the non-disclosure of full and complete
information relating to his implication in criminal cases

amounted to an attempt to interfere with the free exercise

TRt g TR Page 8




of electoral right which would fall within the meaning of
‘undue influence’ and consequently ‘corrupt practice’ under
Section 259(1)(b) read with Section 260(2) of the 1994 Act.
Being of this view, the High Court agreed with the ultimate
conclusion of the tribunal though for a different reason.

9. We have heard Ms. V, Mohana, learned counsel for the
appellant, Mr. Subramonium Prasad, learned AAG for the
State Election Commission, Mr. R. Anand Padmanabhan,
learned counsel. for the respondent No.1 and Mr. 'R,
Neduamaran, learned counsel for the respondent no.2.
Regard being had to the impact it would have on the
principle relating to corrupt practice in all election matters
as interpretation of the word_s-.‘undue influence’ due to non-
disclosure of criminal antecedents leading to *“corrupt:
practice” under the 1951, Act, we also sought assistance of
Mr. Harish N. Salve, learned senior counsel and Mr. Maninder
Singh, learned Additional Solicitor General for Union of India.
10. First, we intend, as indicated earlier, to address the
issue whether non-disclosure of criminal antecedents would
tantamount to undue influence, which is a facet of corrupt

practice as per Section 123(2) of the 1951 Act. After our
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advertence in that regard, we shall dwell upon the facts of R
the case as Ms. V. Mohana, learned counsel for the appellant
has astutely highlighted certain aspects to demonstrate that
there has been no suppression or non-disclosure and,
therefore, the election could not have been declared null
and void either by the Election Tribunal or by the High Court.
Postponing the discussions on the said scere, at this
stage, we shall delve into the aspect of corrupt practice on
the foundation of non-disclosure of criminal antecedents.
11. The issue of disclosure, declaration and filing of the
affidavit in this regard has. a history, albeit, a recent one.
Therefore, one is bound to sit in a time-machine. In
Association for Democratic Reforms (supra), the Court
posed the following important question:-
“..In a nation. wedded to republican and
democratic form of government, where election as
a Member of Parliament or as a Member of
Legislative Assembly is of utmost importance for
governance of the country, whether, before
casting votes, voters have a right to know relevant
particulars of their candidates? Further connected
question is - whether the High Court  had
jurisdiction to issue directions, as stated below, in
a writ petition filed under Article 226 of the
Constitution of Iindia?”

12. To answer the said question, it referred to the

STEITH e RN S oy § Page 10




authorities in Vineet Narain V. Union of India®, Kihoto

Hollohan V. Zachillhu®* and opined that in case when the
Act or Rules are silent on a particular subject and the
authority implementing the same has constitutional or
statutory power to implement it, the Court can necessarily
issue directions or orders on the said subject tofill the
vacuum or void till the suitable law is enacted; that one of
the basic structures of our -Constitution is “republican and
democratic form of government and, therefore, the
superintendence, direction and control of the “conduct of all
elections” to Parliament and to the legislature of every State
vests in the Election Commission; and the phrase “conduct
of elections” is held to be of wide amplitude which would
include power to make all necessary provisions for
conducting free and fair elections.”

13. After so holding, the Court posed a question whether
the Election Commission is empowered to issue directions.
Be it noted, such a direction was ordered by the High Court
of Delhi and in that context the Court relied upon Mohinder

Singh Gill V. Chief Election Commissioner®>, Kanhiya

* (1998) 1 SCC 226
* 1992 Supp (2) SCC 651

5
(1978) 1 SCC 405 mﬁm ::wf” :.r:m-r SN afatiw
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Lal Omar V. R.K. Trivedi®, Common Cause V. Union of ‘\

India’ and opined thus:

“If right to telecast and right to view sport games
and the right to impart such information is
considered to be part and parcel of Article 19(1)
(a), we fail to understand why the right of a
citizen/voter — a little man — to know about the
antecedents of his candidate cannot be held to be
a fundamental right under Article 19(1)(a). In our
view, democracy cannot survive without free and
fair election, without free and fairly informed

voters. Votes cast by uninformed voters in favour

of X or Y candidate would be meaningless. As
stated. in - the aforesaid passage, one-sided
information, disinformation, misinformation and
non-information, all equally create an uninformed
citizenry which makes democracy a farce.
Therefore, casting of a vote by a misinformed and
non-informed voter or a voter having one-sided
information only. is bound to affect the democracy
seriously. Freedom of speech and expression
includes right to impart and receive information
which includes freedom to hold opinions.
Entertainment is implied in freedom of “speech
and expression” and there is no reason to hold
that freedom of speech and expression would not
cover right to get material information with regard
to a candidate who'is contesting election for a post
which is of utmost importance in the democracy.”

\

14. In this regard, a reference was made to a passage from

PV. Narasimha Rao V. State (CBI/SPE)?, jurisdiction of

the Election Commission and ultimately the Court issued the

following directions:

§ (1985) 4 SCC 628
7 (1996) 2 SCC 752
¢ (1998) 4 SCC 626
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“The Election Commission is directed to call for
information on affidavit by issuing necessary order
in exercise of its power under Article 324 of the
Constitution of India from each candidate seeking
election to Parliament or a State Legislature as a
necessary part of his nomination paper, furnishing
therein, information on the following aspects in
relation to his/her candidature: '

(1) =~ Whether the candidate is
cpnvicted/acquittedldischarged of any criminal
offence in the past — if any, whether he is

‘punished with imprisonment or fine.

(2) Prior to six months of filing of nomination,
whether the candidate is accused in any pending
case, of any offence punishable with imprisonment
for two years or more, and in which charge is
framed or cognizance is taken by the court of law.
If so, the details thereof.”

(3) The assets (immovable, movable, bank
balance, etc.) of a candidate and of his/her spouse
and that of dependants.

(4) Liabilities, if any, particularly whether there are
any overdues of any public financial institution or
government dues.

(5) The educational qualifications of the
candidate.”

15. After the said decision was rendered, The
Representation of the Pebple (Amendment) Ordinance,
2002, 4 of 2002 was promulgated by the President of India

on 24.8.2002 and the validity of the same was called in
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question under Article 32 of the Constitution of India. The

three-judge Bench in People’s Union for Civil Liberties

(PUCL) (supra) posed the following questions:-

16.

“Should we not have such a situation in selecting

a candidate contesting elections? In a vibrant
democracy - is it not required that a little voter
should know the biodata of hisfher would-be
rulers, law- makers or destiny-makers of the
nation?”

‘And thereafter,

“Is there any necessity of keeping in the dark the
voters that their candidate was involved in
criminal cases of murder, dacoity or rape or has
acquired the wealth by unjustified means? Maybe,
that he is acquitted because the investigating
officer failed to unearth the truth or because the
witnesses turned hostile. In some cases,
apprehending danger to their life, witnesses fail to
reveal what was seen by them.”

And again

“|s there any necessity of permitting candidates or
their supporters to use unaccounted money during
elections? It assets are declared, would it no
amount to having some control on unaccounted
elections expenditure?”

During the pendency of the judgment of the said case,

the 1951 Act was amended introducing Section 338. The

Court reproduced Section 33-A and 33-B, which are as

follows:-.
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“33-A. Right to information.—(1) A candidate
shall, apart from any information which he is
required to furnish, under this Act or the rules
made thereunder, in his ~ nomination paper
delivered under sub-section (1) of Section 33, also
furnish the information as to whether—

(i) he is accused of any offence punishable with
imprisonment for two years or more in a pending
case. in which a charge has been framed by the
court of competent jurisdiction;

-(ii) he has been convicted of an offence other than
- any offence referred to in sub-section (1) or sub-

section (2), or covered in sub-section (3), of
Section 8 and sentenced to imprisonment for one
year or more, '

(2) The candidate or his proposer, as the case may
be, shall, at the time of delivering to the Returning
Officer the nomination paper under sub-section (1)
of Section 33, also deliver to him an -affidavit
sworn by the candidate in a prescribed form
verifying the information specified in sub-section
(1).

(3) The Returning Officer shall, as soon as may be
after the furnishing of information to him under
sub-section (1), display the aforesaid information
by affixing a copy of the affidavit, delivered under
sub-section (2), at a conspicuous place at his
office for the information of the electors relating to
a constituency for which the nomination paper is
delivered.

33-B. Candidate to furnish information only under
the Act and the rules.—Notwithstanding anything
contained in any judgment, decree or order of any
court or any direction, order or any other
instruction issued by the Election Commission, no
candidate shall be liable to disclose or furnish any
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such information, in respect of his election, which \ " -
is not required to be disclosed or furnished under o N ,/
this Act or the rules made thereunder.” - B

17. Though various issues were raised in the said case, yet
we are really to see what has been stated with regard to the
disclosure, and the Ordinance issued after the judgment.

M.B. Shah, J., in his ultimate analysis held as follows:-

“What emerges from the above discussion can be
summarised thus:

(A) The legislature can remove the basis of a
decision rendered by a competent court thereby
rendering that decision ineffective but the
legislature has no power to ask the
instrumentalities of the State to disobey or
disregard the decisions. given by the court. A
declaration that an order made by a court of law is
void is normally a part of the judicial function. The
legislature cannot declare that decision rendered
by the Court is not binding or is of no effect..

It is true that the legislature is entitled to change
the law with retrospective effect which forms the
basis of a judicial decision. This exercise of power
is subject to constitutional provision, therefore, it
cannot enact a law which is violative of
fundamental right.

(B): Section 33-B which provides that
notwithstanding anything contained in . the
judgment of any court or directions. issued by the
Election Commission, no candidate shall be liable
to disclose or furnish .any such information in
respect of his election which is not required to be
disclosed or furnished under the Act or the rules
made thereunder, is on the face of it beyond the
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legislative competence, as this Court has held that

the voter has a fundamental right under Article
19(1)(a) to know the antecedents of a candidate
for various reasons recorded in the earlier
judgment as well as in this judgment.

The Amended Act does not wholly cover the
directions issued by this Court. On the contrary, it
provides that a candidate would not be bound to
furnish certain information as directed by this
Court. -

(C) The judgment rendered by this Court in Assn.
for Democratic Reforms has attained finality,
therefore, there is no question of interpreting
constitutional provision which calls for reference

“under Article 145(3).

(D) The contention that as there is no specific
fundamental right conferred on a voter by any
statutory provision to know the antecedents of a
candidate, the directions given by this Court are
against the statutory provisions is, on the face of
it, without any substance. In an election petition
challenging - the validity of an election of a
particular candidate, the statutory = provisions
would govern respective rights of the parties.

However, voters’ fundamental right to know the

antecedents of a candidate is independent of
statutory rights under the election law. A voter is
first citizen of this country and apart from
statutory rights, he is having fundamental rights
conferred by the Constitution. Members of a
democratic society should be sufficiently informed
so that they may cast their votes intelligently in
favour of persons who are to govern them. Right
to vote would be meaningless unless the citizens
are well informed about the antecedents of a
candidate. There can be little doubt that exposure
to public gaze and scrutiny is gne of the syrest
means to' cleanse oyr demacratic governing
system and to have competent legis|atures.
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(E) It is established that fundamental rights
themselves have no fixed content, most of them
are empty vessels into which each generation
must pour its content in the light of its experience.
The attempt of the Court should be to expand the
reach and ambit of the fundamental rights by
process of judicial interpretation, During the last
more than. half a decade, it has been so done by
this Court consistently. There cannot be any
distinction between the fundamental rights
mentioned in Chapter Il of the Constitution and
the declaration of such rights on the basis of the
judgments rendered by this Court.”

Being of this view, he declared Section 33-B as illegal,
null and void.
18. P. Venkatarama Reddi,; J. adverted to freedom of
-expression and-right to-information .in the context of voters’
right to know the details of contesting candidates and right
of the media and others to enlighten the voter. As a
principle, it was laid down by him that right to make a
choice by means of a ballot is a part of freedom of
expression. Some of the eventual conclusions recorded by
him that are pertinent for our present purpose, are:-

*(1) Securing information on the basic details

concerning the candidates contesting for elections

te Parliament or the State Legislature promotes

freedom of expression and therefore the right to

information forms an integral part of Article 19(1)

(a). This right to information is, however,
qualitatively different from the right to get
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information about public affairs or the right to
receive. information through the press and
electronic media, though, to a certain extent,
there may be overlapping.

XXX XXX XXX

(3) The directives given by this Court-in Union of
India v. Assn. for Democratic Reforms were
intended to operate only till the law was made by
the legislature and in that sense “pro tempore” in
nature. Once legislation is made, the Court has to
make an independent assessment in order to
evaluate whether the items of information
statutorily ordained ‘are reasonably adequate to
secure the right of information available to the
voter/citizen. In embarking on this exercise, the
points of disclosure indicated by this Court, even if
they be tentative or ad hoc in nature, should be
given due weight and substantial departure
therefrom cannot be countenanced.

XXX XXX XXX

5) Section 33-B inserted by the Representation of
the People (Third Amendment) Act, 2002 does not
pass the test of ‘constitutionality, firstly, for . the
reason that it imposes a blanket ban on
dissemination of information other than that spelt
out in the enactment irrespective of the need of
the hour and the future exigencies and expedients
and secondly, for the reason that the ban operates
despite the fact that the disclosure of information
now provided for is deficient and inadequate.

(6) The right to information provided for- by
Parliament under Section 33-A in regard to the
pending criminal cases and past involvement in
such cases is reasonably adequate to safeguard
the right to information vested in the voter/citizen.
However, there is no good reason for excluding the
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pending cases in which cognizance has been taken
by the Court from the ambit of disclosure.”

19. Dharmadhikari, J. in his supplementing opinion,
observed thus:

“The reports of the advisory commissions set up
one after the other by the Government to which a
reference has been made by Brother Shah, J.,
highlight the present political scenario where
money - power and muscle power have
substantially polluted ‘and perverted = the
democratic processes in India. To control the ill-
effects of money power and muscle power the
commissions recommend that election system
should be overhauled .and drastically changed lest
democracy would become a teasing illusion to
common citizens of this country. Not only a half-
hearted attempt in the direction of reform of the
election system is to be taken, as has been done
by .the present legislation by amending some
provisions of the Act here and there, but a much
improved elections system is required to be
evolved to make the election process both
transparent and accountable so that influence of
tainted money and physical force of criminals do
not make democracy a farce - the citizen’s
fundamental “right to information” should be
recognised and fully effectuated. This freedom of
a.citizen to partmpate and chooge a candidate at
an election is distinct from exergjse of his right as
a voter which is to be regulateq by statutory law
on the election like the RP Act,”

20. The purpose of referring to the aforesaid authorities in
extenso is to focus how this Court hqs'given emphasis on
the rights of a voter to know about the antecedents of a

candidate, especially, the criminal antecedents, contesting
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the election. With the efflux of time, the Court in

subsequent decisions has further elaborated the right to

know in the context of election, as holding a free and- fair
election stabilises the democratic process which leads to
good governance. In this regard, reference to a recent
three-judge Bench decision in Resurgence India V.
Election Commission of India & Anr.° is advantageously
fruitful. -A writ petition was filed under Article 32 of the
Constitution of India to issue specific directions to effectuate
the meaningful implementation of the judgments rendered
by this Court in Association for Democratic Reforms
(supra), People’s Union for Civil Liberties (PUCL)
(supra) and also to direct the respondents therein to make it
compulsory for the Returning Officers to ensure that the
affidavits filed by the contestants are complete in - all
respects.and to reject the affidavits having blank particulars.
The Court referred to the background, relief sought and
Section 33A,; 36 and 125A of the 1951 Act. A reference was
also made to the authority in Shaligram Shrivastava V.
Naresh Singh Patel*’®. Culling out the principle from the
earlier precedents, the three-Judge Bench opined:

* AIR 2014 SC 344
0 (2003) 2 SCC 176
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“Thus, this Court held that a voter has the
elementary right to know full particulars of a
candidate who is to represent him in the
Parliament and such right to get information is
universally recognized :natural right flowing from
the concept of democracy and is an integral part of
Article 19(1)(a) of the Constitution. It was further
held that the voter's speech or expression in case
of election would include casting of votes, that is
to say, voter speaks out or expresses by casting
vote. For this purpose, information about the
candidate to be selected is a must. Thus, in
unequivocal terms, it is recognized that the
citizen’'s right to know of . the candidate who
represents him in the Parliament will constitute an
integral part of Article 19(1)(a) of the Constitution
of India and any act, which is derogative of the
fundamental rights is at the very outset ultra
vires”.

The Court posed the question whether filing of
affidavit stating that the information given in the affidavit is
correct‘,-'but“lea\)'if‘ng the contents blank would fulfil the
objectives behind filing the same, and answered the
question in the negative on the reasoning that the ultimate
purpose of filing of affidavit along with the nomination
paper is to effectuate the fundamental right of the citizen
under Article 19(1)(a) of the Constitution of India and the
citizens are required to have the necessary information in
order to make a choice of their voting and, therefore, when

a candidate files an affidavit with blank particulars at the
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time of filing of the nomination paper, it renders the

affidavit itself nugatory.

21. It is apt to note here that the Court referred to
paragraph 73 of the judgment in People’s Union for Civil
Liberties (PUCL) (supra) case and elaboratihg further
ruled thus:

“If we accept the contention raised by Union of
India, viz., the candidate who has filed an affidavit.
with false information as well as the candidate who
has filed an affidavit with particulars left blank
should be treated at par, it will result in breach of
‘fundamental right guaranteed under Article 19(1).
(a) of the Constitution, viz., ‘right to know’ which is
inclusive of freedom of speech and expression as
interpreted in Association for Democratic Reforms
(supra).”

22. The Court further held that filing of an affidavit with
blank places will be directly hit by Seétion 125A(i) of the
1951 Act. Ultimately, the Court held:-

“In succinct, if the Election Commission accepts
the nomination papers in spite of blank particulars:
in the affidavits, it will directly. violate the
fundamental right of the citizen to know the
criminal antecedents, assets and liabilities and
educational qualification of the candidate.
Therefore, accepting affidavit with  blank
particulars from the candidate will rescind the
verdict in Association for Democratic Reforms
(supra). Further, the subsequent act of
prosecuting the candidate under Section 125A(i)
will bear no significance as far as the breach of
fundamental right of the citizen is concerned. For
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the aforesaid reasons, we are unable to accept the
contention of the Union of India.”

23. The Court summarized its directions in the following

manner:

“(i) The voter has the elementary right to know
full particulars of a candidate who is to represent
him in the Parliament/Assemblies and such: right
to get information is universally recognized. Thus,
it is held that right to know about the candidate is
a natural nght flowing from the concept of
democracy and is an mtegral part of Article 19(1)
(a) of the Constitution.

(i) The ultimate purpose of filing of affidavit along
with the nomination paper is to effectuate the:
fundamental right of the citizens under . Article
19(1)(a) of the Constitution of India. The citizens
are supposed to have the necessary information
at the time of filing of nomination paper and for
that purpose, the Returning Officer can very well
compel a candidate to furnish the relevant
information.

(iii) Filing of affidavit with blank particulars will
render the affidavit nugatory.

(iv) ‘It is the duty of the Returning Officer to check

whether the information required is fully fumished

at’ the time of filing of affidavit with the ~
nomination. paper since such information is very ‘
vital for giving effect to the 'right to know' of the

citizens. If a candidate fails to fill the blanks even

after the reminder by the Returping Officer, the -

nomination paper is fit to be rejected. We do

comprehend that the power of Returning Officer to

reject the nomination paper must be exercised

very sparingly but the bar should not be laid so

high that the justice itself is prejudiced.
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(v) We clarify to the extent that Para 73
of People's Union for Civil Liberties case
(supra) will not come in the way of the Returning
Officer to reject the nomination paper when
affidavit is filed with blank particulars. -

(vi) The candidate must take the minimum effort
to explicitly remark as 'NIL' or 'Not Applicable' or
'Not known' in the columns and not to leave the
particulars blank.

(vii) Filing of affidavit with blanks will be directly

hit by Section 125A(i) of the RP Act However, as

the nomination paper itself is rejected by the

Returning Officer, we find no reason why the

candidate must be again penalized for the same

act by prosecuting him/her.”
24. The fear to disclose details of pending cases has been
haunting the people who fight the elections at all levels.
Fear, compels a man to take the abysmal and
unfathomable route; - whereas courage, mother of all
virtues, not only shatters fears, but atrophies all that come
in its way without any justification and paralyses
everything that does not deserve to have locomotion.
Democracy nurtures and dearly welcomes transparency.
Many a cobweb is woven or endeavoured to be woven to
keep at bay what sometimes becomes troublesome.

Therefore, Rules 41(2) and (3) and 49-O of the Conduct of

Election Rules, 1961 (for short, ‘the Rules’) came into force,
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to give some space to the candidates and deny the

advantage to the voters. At that juncture, a writ petition

under Article 32 of the Constitution of India was filed by the
People’s Union for Civil Liberties (PUCL) and another,
challenging the constitutional validity of the said Rules to
the ext_e',_nt that the said provisions violate the secrecy of
voting which is fundamental to free and fair elections and is
required to be maintained as per Section 128 of the 1951
Act and Rules 39, 49-M of the Rules. Relevant parts of Rule
41 and Rule 49-0 read as follows:

“4]1. Spoilt and returned ballot papers - (1)

(2) If an elector after obtaining a ballot paper
decides not to use it, he shall return it to the
Presiding Officer, and the ballot paper so returned
and the counterfoil of such ballot paper shall be
marked as ‘Returned: cancelled’ by the Presiding
Officer.

(3) All ballot papers cancelled under sub-rule (1)
or sub-rule (2) shall be kept in a separate packet.

XXX XXX XXX

49-0. Elector deciding not to vote - If an elector,
after his electoral roll number has been duly
entered in the register of voters in Form 17-A and
has put his signature or thumb impression thereon
as required under sub-rule (1) of Rule 49-L decided
not to record his vote, a remark to this effect shall
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be made against the said entry in Form 17-A by
the Presiding Officer and the signature or thumb
impression of the elector shall be obtained against
such remark.”

25. Testing the validity of the aforesaid Rules, a three-
Judge Bench in People’s Union for Civil Liberties and
Another V, Union of India and Another?! after dwelling
upon many a facet opined thus:

“Democracy being the " basic feature of our
~constitutional set-up; there can be no two opinions
that free and fair elections would alone guarantee
the growth of a healthy democracy in the country.
The “fair” denotes equal opportunity to all.people.
Universal adult suffrage conferred on the citizens
of India by the Constitution has made it possible
for these millions of individual voters to go to the
polls and thus participate in the governance of our
country. For democracy to survive, it is essential
that the best available men should be chosen as
people’s representatives for proper governance of
the country. This can be best achieved through
men of high moral and ethical values, who win the.
elections on a positive vote. Thus in a vibrant
democracy, the - voter -must be given an
opportunity to choose none of the above (NOTA)
button, which will indeed compel the political
parties to nominate a sound candidate. This ~
situation palpably tells us the dire need of -
negative voting.”

26. Ultimately, the Court declared Rules 41(2) and (3) and
Rule 49-0 of the Rules as ultra vires the Section 128 of the

1951 Act and Article 19(1)(a) of the Constitution to the
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extent théy violate the secrecy of voting and accordingly \

directed

provision

the Election Commission to provide necessary

;ln the ballot papers/EVMs and another button

| .
called “None of the Above” (NOTA).

27. The éforesaid' decisions pronounce beyond any trace of

i

doubt thalt a voter has a fundamental right to know about

the candidates contesting the elections as that is essential

and a necessary concomitant for a free and fair election. In

a way, it

is the first step. The voter is entitled to make a

choice after coming to know the antecedents of a candidate

a requisite for making informed choice. It has been held by

Shah, ).

in People’s Union of Civil Liberties (supra) that

the voter":s fundamental right to know the antecedents of a

candidate| is independent of statutory requirement under the

election Iaj\w,'{%for a voter is first a citizen of this country and

apart from statutory rights, he has the fundamental right to

know and:be inquméd. Such a right to know is conférred by

e

the Constitution. '"'*ﬁ-g,,’

28. Speaklng about the concept of voting, this Court in Lily

Thomas

|
V Speaker of Lolq Sabha'?, has ruled that:-

Votmg is a formal eg(pressmn of will or opinion

2 (1993) 4 SCC 234
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29,

by the person entitled to exercise the right on the
subject or issue in question [and that] ‘right to
vote rmeans right to exercise the right in favour of
or 'agéin’st the motion or resolution. Such a right
implies right to remain neutral as well’.”

29

Emph:lé\sising on the choice in People’s Union for Civil

Liberties _(é__NOTA case), the Court has expressed thus:-

“55. bembcracy_is all about choice. This choice

can be better expressed by giving the voters.an

'opporkunity to verbalise themselves unreservedly
and b‘y imposing least restrictions on their ability
to make such a choice. By providing NOTA button
in thel EVMs, it will accelerate the effective political
participation in the present state of democratic
system and the voters in fact will be'empowered.
We_-ade of the considered view that in bringing out
this right to cast negative vote at a time when

electibneering is in full swing, it will foster. the

purity of the electoral process and also fulfil one of
its objective, namely, wide participation of people.

56. Free and fair election is a basic structure of
the Constitution and necessarily includes within its
ambit the right of an. elector to cast his vote
without fear of reprisal, duress or coercion.
Protec;’:tion of elector's identity and  affording
secrecy is therefore integral to free and- fair
elections and an arbitrary distinction between the
voter: who casts his vote and the voter who does
not cast his vote is violative of Article 14. Thus,

secrecy is required to be maintained for both

i
|
|

categories of persons.

57. Giving right to a voter not to vote for any

candidate while protecting his right of secrecy is
extremely important in a democracy. Such an
option gives the voter the right to express his
disapproval with the kind of candidates that are
being put up by the political parties. When the

‘AE!‘&"Fﬁ Frfes R TS L] G Page 29
e 1'n P
F AN
EREES VST

far ar3EY T ATRUTIEhT




s

political parties will realise that a large number of
peo}ple are expressing their disapproval with the
canfdidates being put up by them, gradually there
will be a systemic change and the political parties
will lbe forced to accept the will of the people and

fleld candidates who are known for their integrity.

58.;The direction can also be supported by the
fact| that in the existing system a dissatisfied voter
ordinarily does not turn up for voting which in turn
provides a chance to unscrupulous elements to
|mpérsonate the dissatisfied voter and cast a vote,:
be it a negative one. Furthermore, -a provision of
neggtlve voting would be in the interest of
promotmg democracy as it would send clear
5|g nals to political parties and their candidates as

hat the electorate thinks about them.”

i

30. Hévi;ng stated about the choice of a voter, as is
requisite %in the case at hand, we are required to dwell upon
the failurze to disclose the criminal cases pending against a
candidate;e and its eventual impact; whether it would come
within thif: concept of undue influence and thereby corrupt
practice ias per. Section 123(2) of the 1951 Act. To
a]_ppreciatie the said facet, the sanctity of constitutional
defnocrac;y and how it is dented by the criminalisation of
politics 'aire to be taken note of. The importance of
constitutij:onal‘ democracy has been"'highlighted, from various

angles by this Court in §. Raghbir Singh Gill V. S.
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Gurcharan Singh Tohra®, S.S. Bola V. B.D. Sardana™,

State '-’of;, U.P. V. Jai Bir Singh®, Reliance Natural

Resourcés Ltd., V. Reliance Industries Ltd.'*, Ram
]ethmalapi V. Union of India’’ and State of Maharahtra
V. Saeed Sohail Sheikh™.

31. Ina jco.nstitutional democracy, we are disposed to think
that any ékind of criminalisation of politics is an-extremely
Iamen’tablie situation. Itis .an anathema to the sanctity of
democfaci\l. The criminalisation creates a concavity in the
heart Of idemocracy and has the potentiality to paralyse,
comato‘-seé and strangulate the purity of the system. In
Dinesh Ti“rivedi V. Union of India’’, a three-Judge Bench
while de’a]ing’with the cause for the malaise which seems to
have stri?cken Indian democracy in particular and Indian
society inigeneral, one of the primary reasons was identified
as criminéalisation of politics. The Court referred to the
report of \i/ohra Committee and observed thus:

In the main report, these various reports have

been analysed and it is noted that the growth and
spread of crime syndicates in Indian society has

3 (1980) Supp SCC 53
“ (1997) 8 SCC 522
5 (2005)5SCC 1 -

5 (2010)7SCC1 -

7 (2011)8SCC 1 2 I"F i Y W—?ﬁ
18 (2012) 13 SCC 192 H IES g_‘”" = *3_
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been pervasive. It is further observed that these

crlmlhal elements have developed an extensive
netwé)rk of contacts with bureaucrats, government
functlonarles at lower levels, politicians, media

persqnalltles, strategically located persons in the
non-governmental sector and members of the
judlabry, some of these criminal syndicates have
mternatlonal links, sometimes with foreign
mtelllgence agencies. The Report recommended
that an efficient nodal cell be set up ‘with powers
to talfe strmgent action agamst crime syndicates,

while ensunng that it would be immune from being
explmted or influenced.”

In thei said case, the'Court' further observed:

“We rhay now turn our focus to the Report and the
follow-up measures that need to be implemented.

The Report reveals several alarmmg and deeply
disturbing trends that-are prevalent in our present
soc1et‘ly For some time now, it has been generally
percelved that the nexus between politicians,

bureaiucrats and criminal elements in our society
has been on the rise, the adverse effects of which
are mcreasmgly being felt on various aspects of
social life in India. Indeed, the situation has
worsqned to such-an extent that the President of
our country felt constrained to make references to
the pllﬁenomenon in his Addresses to the Nation on
the eve of the Republic Day in 1996 as well as in
1997. 4

32. In Anukul Chandra Pradhan V. Union of India and
others?, the Court was dealing with the provisions made in

the electh)n law. which excluded persons with criminal

backgroUncil and the kind specified therein, from the

0
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elections ;as. candidates and voters. In that context, the

Court helciﬂ thus:

politics and maintain probity in elections. Any
provision enacted with a view to. promote this
object must be welcomed and upheld as
subs;erv.ing the constitutional purpose. The elbow
room -available to the legislature in classification
depends on the context and -the object for
enactment of the provision. The existing
conditions in which the law has to be applied
cannot be ignored:in adjudging its validity because
it is relatable to the object sought to be achieved
by the legislation. Criminalisation of politics- is the
bane of society and negation of democracy. It is
subversive of free and fair elections which is a
basic feature of the Constitution. Thus, a provision
made in the election law to promote the object of
free iand fair elections and facilitate maintenance
of law and order which are the essence of
demibcracy must, therefore, be so viewed. More
elbow room to the legislature for classification has
to-be available to achieve the professed object.”

«....The object is to prevent criminalisation of

Be |t stated, the Court did not accept the challenge to
the con'stji_tutional validity of sub-Section 5 of Section 62 of
the 1951 %Actwhich was amended to provide that no person
shall vc')teé at any election if he is confined in prison, whether
under a sentence of imprisonment, or under lawful
conﬁnemiént, or otherwise or is in the lawful custody of the

police. A proviso was carved out to exclude a person

subjectéd} to preventive detention under any law for the time
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being in fc;Srce.
33. Receintly, in Manoj Narula V. Union of India*, the
Constitutic%m Bench harping on the concept of systemic
corrupti:oni, has been constrained to state thus:

“12. lt is worth saying that systemic corruption
and sponsored criminalisation can corrode the
fundamental core of elective democracy and,
consequently, the constitutional governance. The
agonlsed concern - expressed by this Court on
being moved by the conscious citizens, as is
perceptlble from  the authorities referred to
hereinabove, clearly shows that a democratic M
repuﬂ)llc polity hopes and asplres to be governed
by a\ government which is run by the elected
representatlves who do.not have any involvement
in senous criminal offences or offences relating to
corruptlon casteism, societal problems, affecting
the goverelgnty of ‘the. nation and many other
offenlces There are recommendations given. by
dlfferent committees ~ constituted by various
Governments for electoral reforms.. Some of the
reports that have been highlighted at the Bar are
(n Goswaml Committee on Electoral Reforms
(1990) (i) Vohra Committee ‘Report (1993), (iii)
Indrault Gupta Committee on State Funding of
Electlons (1998), (iv) Law Commission Report on
Reforms of the Electoral Laws (1999), (v) National
Commission to Review the Working of the ~
Constltutlon (2001), (vi) Election Commission of
Ind|a| — Proposed Electoral Reforms (2004), (vii)
the Second Administrative Reforms Commission
(200&3) (viii) justice ).S. Verma Committee Report
on Ah’nendments to Criminal Law (2013), and (ix)

Law Commission Report (2014).

13'.~'\:lohra' Committee Report and other reports
have|been taken note of on various occasions by

(2014 9SCC1
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this. Court. Justice }.S. Verma Committee Report on
Amendments to Criminal Law has proposed
insertion of Schedule 1. to the 1951 Act
enumerating offences under. IPC befitting the
category of “heinous” offences. It recommended
that Section 8(1) of the 1951 Act should be
amended to cover, inter alia, the offences listed in
the proposed Schedule 1 and a provision should be
engrafted that a person in respect of whose acts or
omissions a court of competent Jjurisdiction has
taken cognizance under Sections 190(1)(a), (b) or
(¢) of the Code of Criminal Procedure or who has
been convicted by a  court of competent
jurisdiction with respect to the offences specified
in the proposed expanded list of offences under
Section 8(1) shall be disqualified from the date of
taking cognizance or conviction, as the case may
be. It further proposed that disqualification in case
of conviction shall continue for a further period of
six years from the date of release upon conviction
and in case of acquittal, the disqualification shall
operate from the date of taking cognizance till the
date of acquittal.” '

34. Criminalisation of politics is absolutely unacceptable.
Corruption in public life is indubitably deprecable. The
citizenry has been compelled to stand as a silent, deaf and
mute spectator to the corruption either being helpless or
being resigned to fate. Commenting on corruption, the
court in Niranjan Hemchandra Sashittal V. State of
Maharashtra®?, was constrained to say thus: .

“It can be stated without any fear of contradiction
that corruption is not to be judged by degree, for.

2 (2013) 4 SCC 642
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corruption mothers disorder, destroys societal will
to. progress, accelerates undeserved ambitions,
kills ' the conscience, jettisons the glory of the
|nst|tut|ons paralyses the economic health of a
country, corrodes the sense of civility and mars
the marrows of governance. It is worth noting that
immoral acquisition of wealth destroys the energy
of the people believing in honesty, and history
records with agony how they have suffered. The
only redeeming fact is that collective sensibility
respects such suffering as it is in consonance with
the constitutional morality.”

35. The Constitution Bench-in Subramanian Swamy V.
CBF3, while striking down Section 6-A of the Delhi Special
Police Establishment Act, 1946, observed thus:

“Corruption is an enemy of the nation and tracking
down corrupt public servants and punishing such
persons is a necessary mandate of the PC Act,
1988. It is difficult to justify the classification which
has been made in Section 6-A because the goal of
law in the PC Act, 1988 is to meet corruption cases
with a very strong hand and all public servants are
warned through such a legislative measure that
corrupt public servants have to face very serious
consequences.”

And thereafter:

“Corruption is an enemy of nation and tracking
down corrupt public servant, howsoever high he
may be, and punishing such person is a necessary
mandate- under the PC Act, 1988. The status: or
position of public servant does not qualify such
public servant from exemption from .equal
treatment. The decision-making power does not
segregate corrupt officers into two classes as they
are common crimedoers and have to be tracked

B (2014) 8 SCC 682
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down by the same process of inquiry and
investigation.”

36. In this backdrop, we have looked and posed the
question that whether a candidate who does not disclose
the c'riminal cases in respect of heinous or serious offences
or moral.,tUrp‘itude or corruption pending against him would
tantamount to undue influence and as a fallout to corrupt
practice. The issue is important, for misinformation nullifies
and countermands the very basis and foundation of voter’s
exercise of choice and - that eventually promotes
criminalisation of politics by default and due to lack of
information and awareness. The denial of information, a
deliberate one, has to be appreciated in. the context of
corrupt practice. Section 123 of the 1951 Act deals with
corrupt practices. Sub-Section 2 of Section 123 deals with
undue influence. The said sub-Section reads as follows:

“(2) Undue influence, that is to say, any direct or

indirect interference or attempt to interfere on the

part of the candidate or his agent, or of any other

person [with the consent of the candidate or his

election agent], with the free exercise of any

electoral right:

Proviged that-
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(a) without prejudice to the generality of the
provisions of this clause any such person as is
referred to therein who-

(i)threatens any candidate or any elector, or
any person in whom a candidate or an elector
interest, with injury of any kind including social
ostracism and ex-communication or expulsion
from-any caste or community; or

(i) induces or attempt to .induce a
candidate or an elector to believe that he, or
any person in whom- he is interested, will
become or will be rendered an object of divine
displeasure or spiritual censure,

shall be deemed to interfere with the free )
exercise of the electoral right of such candidate
or elector within the meaning of this clause;

(b) a declaration of public policy, or a promise of
publication, or the mere exercise of a legal right
without intent to interfere with an electoral right, shall
not be deemed to be interference within the meaning
of this clause.” ”

37. Section 259 of the 1994 Act deals with grounds for
declaring elections to be void. -Section 259(1) is és follows:

“259, Grounds for declaring elections to
be void.- (1) Subject to the provisions of sub-
section (2), if the District Judge is of opinion- ~

(a) that on the date of his election a returned
candidate was not qualified or was disqualified, to
be chosen as a member under this Act, or,

(b) that any corrupt practice has been
committed by a returned candidate or his agent or
by any other person with the consent of a
returned candidate or his agent, or

(c) that any nomination paper has been
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improperly rejected, or

(d) = that the result of the election insofar as it
concerns a returned candidate has been
materially affected-

(iyby the improper acceptance of any
nomination, or

(i) by any corrupt practice . committed in

the interests of the returned candidate by a

person other than that candidate or his agent
or-a person acting with the consent of such
candidate or agent, or.

(iif) by the improper acceptance or refusal of
any vote or reception of any vote which is void;
or

(iv) by the non-compliance with the
provisions of this Act or of any rules or orders
made thereunder, the Court shall declare the
election of the returned candidate to be void.”

38. Section 260 deals with corrupt practices. -Sub-Sections

(1) and (2) of Section 260 read as follows:

39.
concept of undue influence as is understood in-the context

of Section 123(2) of the 1951 Act has been adopted as it isa -

“260. Corrupt practices - The following shall
be deemed to be corrupt practice for the purposes
of this Act:- '

(1) Bribery as defined in Clause (1) of Section
123 of the Representation of People Act, 1951.
(Central Act XLIll of 1951)

(2) Undue influence as defined in Clause (2) of
the said section.”

From the aforesaid provisions, it is clear as day that
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deemed conception for all purposes. Thus, a candidate is
bound to provide the necessary information at the time of
filing nomination paper and for the said purpose, the
Returning Officer can cqmpe-l the candidate to furnish the
relevant information and if a candidate, as has been held in.
Resurgence India (supra), files an affidavit with- a blank
particulars would render the affidavit nugatory. As has been
held in the said judgment if @ candidate fails to fill the
blanks even after the reminder by the Returning Officer, the
nomination paper is liable to be rejected. It has been further
directed in the said case that:the candidate must make a
minimum effort to explicitty remark as ‘Nil' or ‘Not
Applicable’ or ‘Not Known’ in the columns and not to leave
the particulars blank. It is because the citizens have a
fundamental right to know about the candidate, for it is a
natural right flowing from the concept of democracy. Thus,
if a candidate paves the path of adventure to leave the
column blank and does not rectify after the reminder by the
Re.tgrning Officer, his nomination paper is fit to be rejected.
But, qn’ce he fills up the column with some particulars and

deliberately does not fill up other relevant particulars,
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especially, pertaining to the pendency of criminal cases
against h|im,\where cognizance has been taken has to be in a
different sphere.

40. Mr. Harish Salve, learned senior counsel, who was
requested to assist the Court, would unequivocally submit
that it would come within the arena of corrupt practice. The
propositions. that have been presented by the learned

Amicus Curiae are as follows:

A. The notion of what ‘c,onstit‘utes the free exercise
of any electoral right cannot be static. The
exercise of electoral rights in a democracy is
central to the very existence of a democracy.
The notion of the free exercise of any electoral
right is thus not something that can be ossified
- it must evolve with the constitutional
jurisprudence and be judged by contemporary
constitutional values.

B. The disclosure by a candidate of his character
antecedents was premised by this Court on the

right of an elector tg know - which right flows'
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from the right to the informed exercise of an

electoral right.

. Section 123(2) of the 1951 Act necessarily

implies that any influence on the mind of the
voter that interferes with a free exercise of the
electoral right is a corrupt practice. Misleading

voters as to character antecedents of a

candidate in contemporary times is a serious

interference with the free exercise of a voter’'s

right.

In the context of disclosure of information, if the

falsity or suppression of information relating to

the criminal antecedents of a candidate is

serious enough to mislead voters as to his
character, it would clearly influence a voter in
favour of a candidate. This Court should take
judicial notice of the problem of criminalization
of politics - which led this Court to ask
Parliament to seriously consider ameliorative

changes to the law.
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E. Section 123 of the 1951 Act defines “undue

influence” in terms of interference with the free
exercise of an electoral right. This result, i.e.,
interference with the free exercise of an
electoral right, may apply to a person or a body
of persons. As clarified in Ram Dial v. Sant-Lal,
(1959) 2 SCR 748, Section 123 does not
emphasise the individual aspect of the exercise
of such influence, but pays regard to the use of
" such influence as has the tendency to bring

about the result contemplated in the clause.

F. It is not every failure to disclose information
that would constitute an undue influence. In

 the context of criminal antecedents, the failure
to disclose the particulars of any charges
framed, cognizance taken, or conviction for any
offence that involves moral turpitude would
constitute an act that causes undue influence
upon the voters.

G. Purity of public life has its own hallowedness

and hence, there is emphasis on the
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importance of truth in giving information. Half

truth is worse than silence; it -has the effect

potentiality to have a cacophony that can usher
in anarchy.

Learned Amicus Curiae has commended us to certain
paragraphs from Association for Democratic Reforms
(supra), People’s Union for Civil Liberties (PUCL)
(supra) and Manoj Narula (supra).

41. Mr. Maninder Singh, learned Additional Solicitor
General, who was requested to assist us, has submitted that
to sustain the paradigms of cohstitutional governance, it is
obligatory on the part of the candidate to strictly state about
the criminal cases pending -against him, especially, in
respect of the offences which are heinous, or involve moral
turpitude or corruption. He would submit, with all fairness at
his .command, that for democracy to thrive, the ‘right to
know’ ié paramount and if a maladroit attempt is made by a
candidate not to disclose the pending cases against him
pertaining to criminal offences, it would have an impact on
the voters as they would not be in a position to know about

his antecedents and ultimately their choice would be
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affected. Learned ASG would urge that as the non-

disclosure of the offence is by the candidate himself, it

would fall in the compartment of corrupt practice.

42. Mr. Subramonium Prasad, learned AAG for the State of
Tamil Nadu and learned counsel for private respondents
have supported the contentions raised by Mr. Harish Salve
and Mr. Maninder Singh.

43. Ms. V. Mohana, learned counsel for the appellant would
submit that the High Court has fallen into error by treating it
as a corrupt practice. It is her submission that as a matter
of fact, there has been 'no non-disclosure because the
appellant had stated about the crime number, and all other
cases are ancillary to the same and, in a way, connected
and, therefore, non-mentioning of the same would not bring
his case in the arena of non-disclosure. That apart, learned
counsel would contend.that the appellant has. read upto
Class X and he had thought as the other cases were
ancillary to the principal one, and basically offshoots, they
need not be stated and, therefore, in the absence of any
intention, the concept of undue influence cannot be

atiracted. Learned counsel would urge that though there
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was assertion of the registration of cases and cognizance

being taken in respect of the offences, yet the allegation of
corrupt practices having not mentioned, the election could
not have been set aside. To buttress her submissions, she
has commended us to the decisions in Mahadeo V. Babu
Udai Pratap Singh & Ors.?*, Baburao Patel & Ors. V.
Dr. Zakir Hussain & Ors.?”®, Jeet Mohinder Singh V.
Harminder Singh Jassi?*®, Govind Singh V. Harchand
Kaur®, Mangani Lal Mandal V. Bishnu Deo B_han‘cﬁlari”,
and Shambhu Prasad Sharma V. Charandas Mahaﬁtz’,

44. At this stage, we think it condign to survey certain
authorities how undue influence has been viewed by this
Court and the relevant context therein. In Ram Dial V.
Sant Lal® while discussing about the facet of undue
influence, the three-judge Bench distinguished the words of
English. Law relating to undue influence by stating that the
words of the English statute lay emphasis upon the
individual aspect of the exercise of undue influence.

Thereafter, the Court proceeded to state about the undue

* AIR 1966 SC 824 .
S AIR 1968 SC 904
% (1999) 9 SCC 386
¥ (2011)28CC 621 -
2 (2012) 3 SCC 314
# (2012) 11 SCC 390
* AIR 1959 SC 855
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influence under the Indian law by observing thus:

“...The Indian law, -on the other hand, does not
emphasize the individual aspect of the exercise of
such influence, but pays regard to the use of such
influence as has the tendency to bring about the
result contemplated in the clause. What is material
under the Indian law, is not the actual effect
Droduced but the domq of such acts as_are

electoral right, Decisions of the Engllsh courts,

based on the words of the English statute, which
are not strictly in pari materia with the words of
the Indian statute, cannot, therefore, be used as
precedents in this country.”
‘ ' [Emphasis added]

i

1

After so stating, the Court considered the submission
that a rehglous leader has as much the right to freedom of
speech as any other citizen and, that, therefore, exhortation
in favour of a particular candidate should not have the result

of 'vitiating the election. Elaborating further, it has been

held:

N the religious leader has a right to exercise
his influence in favour of any partiCuIar candidate:
by voting for him and by canvassing votes of
others for ‘him. He has a right to express.his
_opinion on the individual merits of the candidates.
‘Such a course of conduct an his part, will only be a
use of his great influence amongst a particular
" section of the-voters in the constituency; but it will
amount to an abuse of his great influence if the
"words he uses in a document, or utters in his
.speeches .leave no. . choice to the persons
“addressed by him, in the exercise of their electoral
rights. If the rehgnouﬁ head had said that he
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preferred the appellant to the other candidate,

because, in his opinion, he was more worthy of the

confidence of the electors for certain reasons

good, bad or indifferent, and addressed words to
that effect to persons who were amenable to his
influence, he would be within his rights, and his

influence, however great, could not be said to

have been misused. But in the instant case, as it

appears, according to the findings of -the High

Court, in agreement with the Tribunal, that the

religious leader practically left no free choice to

the Namdhari electors, not only by issuing the

hukam or farman, as contained in Exh. P-1, quoted

above, but also by his speeches, to the effect that

they must vote for the appellant, implying that
disobedience of his: mandate would carry divine.
displeasure or spiritual censure, the case is clearly
brought within the purview of the second
paragraph of the proviso to Section 123(2) of the
Act.”

In view of the aforesaid analysis, the Court dismissed
the appeal and affirmed the decision of Athe High Court
whereby it had given the stamp of approval to the order of
Election Tribunal setting aside the appellants election.

45. In Baburao Patel (supra), the Court while dealing with
the challenge to the Presidential Election, addressed to the
issue pertaining to undue influence. The Court observed:

“We may in this connection refer to Section 123(2)
of the Representation of the People Act 1951
which also defines “undug influence”. The
definition there is mare or less' in the same
language as In Section 171-C of the Indian Penal
Code except ‘that the words “direct gr indirect”

have - been: added ‘to!'indicate the.nature - of
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interference. It will be seen that if anything, the
definition of “undue influence” in the
Representation of the People Act may be wider. It
will therefore be useful to refer to cases under the
election law to see how election tribunals have
looked at the matter while considering the scope

of the words “undue influence”.

46. The Court referred to the authority in R.B. Surendra
Narayan;* Sinha V. Amulyadhone Roy* _wh.erev the.
question arose whether by issuing a whip on the. day of.
election requesting the members to cast their preference in
a particular order, the leader of a party exercises undue
influence and the answer was given in the negative. A
reference was made to Linge Gowda V. Shivananjappa®,
wherein it has been held that a leader of a political party
was entitled to declare the public the policy of the party and
ask the electorate to vote for his party without interfering
with any electoral right and such declarations on his part
would not amount to undue influence under the 1951 Act.
In Mast Ram V. S. Igbal Singh*, the legitimate exercise of
influence by a political party o.rjrva:lhn“.‘as'sociation should not be
confused with undue influencé. - After referring to various

authorities, the Court opined thus:

1 19401IC 30 ‘ E ‘
2 (1953) 6 Ele LR 288 (Ele. Tri Bangalore)
33 (1955) 12 Ele LR 34 (Ele Tri Amritsar) )
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“It will be seen from the above review of the cases
relating to undue influence that it -has been
consistently held in this country that it is open to
Ministers to canvass for candidates of their party
standing for election. Such canvassing does not
amount to undue influence but is proper use of the
Minister's right to ask the public to support
candidates belonging to the Minister's party. it is
only where a Minister abuses his position as such
and goes beyond merely asking for support for-
candidates belonging to his party that a question
of undue influence may arise. But so long as the
‘Minister only asks the electors to vote for a
‘particular candidate belonging to his party and
puts forward before the public the merits of his
candidate it cannot be said that by merely making ' ™
such request to the electorate the Minister '
exercises undue influence. The fact that the

Minister's request was addressed in the form of

what is called a whip, is also immaterial so long as

it is clear that there is no compuision on the

electorate to vote in'the manner indicated.”

47. In ‘S.K. Singh V. V.V. Giri**, the majority while
interpreting Section 18 of the Presidential and Vice-
Presidential Elections Act, 1952 (for short, ‘the 1952 Act’) in
the context of Section 171-C I.P.C., expressed thus:

“..... In our opinion, if distribution of the pamphlet
by post to electors or in the Central Hall is proved
it would constitute “undue influence” within
Section. 18 and it is not necessary for the
petitioners to go further and prove. that
statements contained in the pamphlet were made
the subject.of a verbal appeal or persuasion by
one member of the electoral college to another
and particularly to those in the Congress fold.”

* (1970) 2 SCC 567

AT T
Co AT Page 50
T

GEIE STEL

' o g =
ﬁzﬂ'f ‘Lfa;:au‘ i vy {i;'('{‘ﬂ'_';r



51

After so stating, the CQUrt drew distinction between
Section 18 of the 1952 Act and Section 123 of the 1951 Act.
it referred to Chapter IX A of the Indian Penal Code, 1860
which deals with offences relating to elections and adverted
to the issue of undue influence at elections as enumerated
under Section 171-C. The argument that was advanced
before the Court was to the following effect:

“  the language of Section 171-C suggests that
undue influence comes in at the second and not.at
the first stage, and therefore, it can only be by
way of some act which impedes or obstructs the
elector in his freely. casting the vote, and not in
any act which precedes the second stage i.e.
during the stage when he is making his choice of -
the candidate whom he would support. This-
argument was sought to be buttressed by the fact
that canvassing is permissible during the first
stage, and, therefore, the interference or
attempted interference contemplated by Section
171-C can only be that which is committed at the
stage when the elector exercises his right i.e. after
he has made up his mind to vote for his chosen
candidate or to refrain from voting. It was further
argued that the words used in Section 171-C were
“the free exercise of vote” and not “exercise of
free vote”. The use of those words shows that
canvassing or propaganda, however virulent, for or
against a candidate would not amount to undue
influence, and that under influence can only mean
some act by way of threat or fear or some adverse
consequence administered at the time of casting

the vote.”

Repelling the said contention, the Court held thus:
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“We do not think that the Legislature, while
framing Chapter IX-A of the Code ever
contemplated such a dichotomy or intended to
give such a narrow meaning to the freedom of
franchise essential in a representative system of
Government. In__our opinion the argument
mentioned. above is fallacious. It completely
disregards the structure and the provisions of
Section 171-C. Section 171-C is enacted in three
parts. The first sub-section contains the definition
of “undue_influence”. This is in wide terms and
renders a person voluntarily _interfering or
‘attempting to interfere with the free exercise of
any electoral right guilty of committing undue

influence. That this:is very wide is indicated by the

opening sentence of sub-section (2), i.e. “without N
prejudice to the generality of the provisions of

sub-section (1)”, It is well settled that when this.

expression is used- anything contained in the

provisions _following this expression _is not

intended to cut down: the generality of the

meaning _of the preceding provision. This was so

held by the Privy Council in King-Emperor V.

Sibnath Banerj*>.” ”

After so stating, the Court proceeded to lay down
as follows:-

“It follows from this that we have to look at sub-
section (1) as it is without restricting its provisions
by what is contained in sub-section (2). Sub- =
section (3) throws a great deal of light on this '
question. It proceeds on the assumption that a
aecla_ratiqn.--df_public policy or a promise of public
action or the mere exercise of a |agal right can
interfere with an electgral right, and therefore it

&TQYM‘?S that if there is nq intentjop to interfere

Ith. the elegtaral right It shall ot be deemed to

be interfarence within the meaning of this section.

leclara ion of public policy
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or a promise of public action act ‘and tend to
interfere? Surely only at the stage when a voter is
trying to make up his mind as to which candidate
he would support. If a declaration of public policy
or a promise of public action appeals to him, his
mind would decide in favour of the candidate who
is propounding the public policy or promising a
public action. Having made up his mind he-would
then go and vote and the declaration -of public

policy having had its effect it would no longer:

have any effect on the physical final act of casting
his vote.

Sub-section (3) further proceeds on the basis that
the expression “free exercise of his electoral right™
does not mean that a voter is not to be
influenced. This expression has to -be read in the
context of an election in a democratic society and
the candidates and  their supporters must
naturally be allowed to canvass support by all
legal and legitimate means. They may propound

their programmes, policies and views on' various
questions which are exercising the minds of the

or his supporters to canvass support does not
interfere or attempt to interfere with the free

‘electors. This exercise of the right by a candidate

exercise of the electoral right. What does,

however, attempt to interfere with the free

exercise of an electoral right is. if we may use the
expression, “tyranny over the mind”, If the

contention of the respondent is to be accepted, it

would be quite legitimate on the part _of a

candidate or his_supporter to hypnotise a voter

and then send him to vote. At the stage of casting

his_ballot paper there would be no pressure cast

on him because his mind has already been made
up for him by the hypnotiser.

It was put like this in a book on Elections:

“The freedom of election is two-fold; (1)
freedom in the exercise of judgment. Every

iy STEEATC Root ST
S-nTal B M R R Ll

= Ll s
e e 5§
el G IR vEEA

il
Lo g e _:._-;,:;...,1_\.‘_‘.‘;.‘.-‘ - __r
firer wgal gEw R TETEh

Page 53



54

voter should be free to exercise his own
judgment, in selecting the candidate he
believes to be best fitted to represent the
constituency; (2) Freedom to go and have
the means of going to the poll to give his
vote W|thout fear or intimidation.”>®

We are supported in this view by the statement of
Objects: and Reasons attached to the bill which
ultimately resulted in the enactment of Chapter
IX-A. That statement explains in clear language
that “undue influence was intended. to- mean
voluntary interference or attempted interference

wnth the right of anv Derson to stand or not to.

the electors”. "The Lemslature has wisely
refrained from defining -the forms interference
may take, The ingenuity. of the human mind is
unlimited and perforce the nature of interference

must also be unlimited.”

[Emphasis supplied]
48. In Bachan Singh V. Prithvi Singh®, there was a
publication of posters bearing the caption “Pillars of Victory”
with photographs of the Prime Minister, Defense Minister
and Foreign Minister. It was contended before this Court
that the publication of the poster not only amounted to the
exercise of “undue influence” within the contemplation of

Section 123(2) but also constituted an attempt to obtain or

% Law of Elections and Elec’aon Pptltums Nan,uk Chand 1950 Fdr“ P 763
7 (1975)15CC 368~
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procure assistance from the members of the armed forces of

the Union for furtherance of the prospects of returned

55

candidate’s election within the purview of Section 123(7).

The Court, treating the contention as unsustainable ‘held

thus:

“Doubtless the definition of “undue influence” in
sub-section (2) of Section 123 is couched in very
wide terms, and on first flush seems to-cover
every conceivable act which directly or indirectly
interferes or attempts to interfere with the free
exercise of electoral right. In one sense even
election propaganda carried on vigorously,
blaringly and systematically through charismal
leaders or through various media in favour of a
candidate by recounting the glories and

achievements of that candidate or his political

party in administrative or political field, does
meddle with and mould the independent volition
of electors, having poor - reason and little
education, in the exercise of their franchise. That
such a wide construction would not be .in
consonance with the intendment of the legislature
is discernible from the proviso to this clause. The
proviso illustrates that ordinarily interference ‘with
the free exercise of electoral right involves either
violence or threat of injury of any kind to any
candidate or an elector or inducement or attempt
to induce a candidate or elector to believe that he
will become an object of divine displeasure or
spiritual censure. The prefix “undue” - indicates
that there must be some abuse of influence.
“Undue influence” is used in contra-distinction to
“proper influence”. Construed in the light of the
proviso, clause (2) of Section 123 does not bar or
penalise legitimate canvassing or appeals to
reason and judgment of the voters or other lawful
means of persuading voters to vote or not to vote

it afw 200t ST

T emre 2aver T T arEayd
B 1: B S
qEVE R LR

frrr v wETRITaifereRy

Page 55



for a candidate. Indeed, such proper and peaceful
persuasion is the motive force of our democratic

process.

We are unable to appreciate how the publication
of this poster interfered or was calculated to
interfere’ with the free exercise of the electoral
right of any person. There was. nothmg in it which
amounted to a threat of injury. or undue
inducement of the kind inhibited by ‘Section
123(2).” |

49. In Ziyauddin Burhanuddin Bukhari v. Brijmohan
Ramdass Mehra®®, a three-Judge Bench speaking t'h'r_o'ug-h —
Beg, )., about undue influence had to Say this:

“Section 123(2), gives ‘the “undue influence”
which could be exercised by a candidate or his
agent during an  eléction a much wider
connotation than this expression has under the
Indian Contract Act. “Undue -influence”, as an
election offence under the English law is explained
as follows in Halsbury’s Laws of England, Third
Edn., Vol. 14, pp. 223-24(para 387):

“A person is guilty of undue influence, if
he directly or indirectly, by himself or by
any.other person on his behalf, makes use
of or threatens to make use of any force,
violence or restraint, or inflicts, or ™
threatens to inflict, by himself or by any
other person, any temporal or spiritual
injury, damage, harm or loss upon- or
against any person in order to induce.or
compel that person to vote or refrain from
voting, or on account of that person
having voted or refrained from voting.

A person is also guilty of undue influence

% (1976) 2 SCC 17
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if, by abduction, duress or any fraudulent
device or contrivance, he impedes or
prevents the free exercise of the franchise
of an elector or proxy for an elector, or
thereby compels, induces or prevails upon
an.elector or proxy for an elector either to
-vote or to refrain from voting.”

It will be seen that the English law on the subject
has the same object as the relevant provisions-of
Section 123 of our Act. But, the provisions- of
Section 123(2), (3) and (3-A) seem wider in scope
and also contain specific mention of what may be
construed as “undue influence” viewed in the
background of our political history and the special
conditions which have prevailed in this country. " .

We have to determine the effect of statements
proved to have been made by a candidate, or, on
his behalf and with his consent, during his
election, upon the minds and feelings of the
ordinary average voters of this country in every
case of alleged corrupt practice of undue
influence by ‘making statements. We will,
therefore, proceed to consider the particular facts
of the case before us.

- XXXXX AXXXX XAXXX

To return to the precise question before us now,
we may repeat that what is relevant in such a

case is what is professed or put forward by a

candidate as a ground for preferring him over
another and not the motive or reality behind the
profession which may or may not be very secular
or mundane. It is the professed or ostensible
ground . that matters. If that ground is religion,

which is put on the same footing as race, caste, or

language as an objectionable ground for seeking
votes, it is not permissible, On the other hand, if
support is sought on a ground distinguishable

from those falling in the prohibited categories, it
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will not be struck by Section 123 of the Act
whatever else it may not offend. It is then left to
the electorate to decide whether a permissible
view is right or wrong.”

50. In Aad Lal v. Kanshi Ram?, while deliberating on
undue influence as enshrined under Section 123(2) of the
1951 Act, it has been held thus:

“It has to be remembered that it is an essential
ingredient of the corrupt practice of “undue
influence” under sub-section (2) of Section 123 of
the Act, that there should be any “direct or indirect
interference or attempt to interfere” on the part of
the candidate or his agent, or of any other person
with the consent of the candidate or his agent,

“with the free exercise of any electoral right”.

There are two provisos to the sub-section, but they
are obviously not appllcable to the controversy
before us. It was therefore necessary, for the
purpose of establishing -.the corrupt practice of
“undue influence”, to prove that there was any
direct or indirect interference or attempt to
interfere with the exercise of any electoral right.”

51. At this stage, it is useful to clarify that the provisos to
Section 123(2) are, as has been postulated in the provision
itself, without prejudice to the generality of the said clause.
The meaning of the said phraseology has been interpreted
in Shiv Kripal Singh (supra). In this context, we may
profitably quote a passage from Ont_g Prakash & Ors. V.

Union of India & Ors.*

» (1980) 2 SCC 350
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“It is therefore contended relying on sub-section-
(2) that inasmuch as no fraud or false
representation or concealment of any material fact
has been alleged or proved in this case, the Chief
Settlement Commissioner cannot exercise the
revisionary power under . Section -24. This
contention in our view has no validity. It is a well
established - proposition of law that where a
specific power is conferred without prejudice to
the generality of the general powers already
specified, the particular power is only illustrative
and does not in any way restrict the general
power. The Federal Court had in Talpade’s case
indicated the contrary but the Privy Council in King
Emperor v. Sibnath Banerjee Indian Appeals - Vol.
' 72 p. 241 observed at page 258:

“Their Lordships are unable to agree with the
learned Chief Justice: of the Federal Court on
his statement of the relative positions of
subsections (1) and (2) of Section 2 of the
Defence of India Act, and counsel for the
respondents in the - present appeal was
unable to support that statement, or to
maintain that Rule 26 was invalid. In the
opinion of Their Lordships, the function of
sub-section (2) is merely an illustrative one;
the rule-making power is conferred by sub-
section (1) and ‘the rules’ which are referred
to in the opening sentence of sub-section (2)
are the rules which are authorised by, and
made under, sub-section (1); the provisions
of sub-section (2) are not restrictive of sub-
section (1) as, indeed is expressly stated by
the words ‘without prejudice to the generality

rn

of the powers conferred by sub-section (1)".

52. Similar view has been expressed in WV.T. Khanzode

and Ors. V. Reserve Bank of India and Anr*', D.K.

4 (1982)2SCC7
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Trivedi & Sons V. State of Gujarat*?, State of J&K V.\“
Lakhwinder Kumar*?, and BSNL V. Telecom Regulatory
Authority of India*. Thus, the first part of Section 123(2)
is not restricted or controlled by the provisos.
53. From the aforesaid authorities, the following principles
can be culled out:-
(i) The words “undue influence” are not to be
L_J.'nderstood or conferred.a meaning in the context
of English statute.
(ii) The Indian election law pays regard to the Usé
of such influence having the tendency to bring
about the result that has contemplated in the
clause.
(iii) If an act which is calculated to interfere with
the free exercise of electoral right, is the true and
effective test whether or not a candidate is guilty:
of undue influence.
(iv) The words “direct or indirect” used in the
provision- have their significance and they are to

be applied bearing in mind the factual context.

“ (1986) Supp. SCC 20

“ (2013) 6 SCC 333 o oo = moty fad
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(v) Canvassing by a Minister or an issue of a whip
in the form of a request is permissible unless there
is compulsion on the electorate to vote in the
manner indicated.

(vi) The ‘Structure of the provisions ‘contained in
Section 171-C of IPC are to be kept in view while
_fapp_:réciating the expression of ‘undue influence’
“used in Section 123(2) of the 1951 Act.

(vii). The two provisos added to Section 123(2) do
not take away the effect of the principal or main

provision.

(vii) Freedom in the exercise of judgment which

engulfs a voter’s right, a free choice, in -selecting
the candidate whom he believes to be best fitted
to represent the constituency, has to be given due
weightage.

(ix) There should never be tyranny over the mind
which would put fetters and scuttle the free
exercise of an electorate.

(x) The concept of undue influence applies at

both the stages, namely, pre-voting and at the
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same statute which confers the right to contest an
election also to provide for the necessary
qualifications without which a person cannot offer
his candidature for an elective office and also. to
provide for disqualifications which would disable a
person from contesting for, or holding, an elective
statutory office. |

Reiterating the law laid down in N.P. Ponnuswami
v. Returning Officer, Namakkal Constituency*® and
Jagan Nath v. Jaswant Singh?” this Court held in
Jyoti Basu v. Debi Ghosal*®:
“8. A right to elect, fundamental though-it.
is to democracy, is, anomalously enough,
neither a fundamental right nor a common

law right. It is pure and simple, a statutory
right. So is the right to-be elected. So is the -

right to dispute ‘an -election.: Outside of

statute, there is no right to elect, no right

to be elected and:no right to dispute an

election. Statutory’ creations they are, and

therefore, subject to statutory limitation.”
55. The purpose of referring to the same is to remind one
that the right to contest in an election is a plain and simple
statutory right and the election of an elected candidate can
only be declared null and void regard being had to the
grounds proyided in the statutory enactment. And the
ground of ‘undue influence’ is a part of corrupt practice.

56. Section 100 of the 1951 Act provides for"grounds‘ for

declaring: -election to be void. Section 100(1) which is

!

6 AR 1952 SC 64
4 AIR 1954.5C 210
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The High Court shall declare the election of the
returned candidate to be void.”

57. As is clear from the provision, if the corrupt practice is
proven, the Election Trib'ur;al or the High Court is bound to
declare the election of the returned candidate to be void.
The said view has been laid down in M, Narayan Rao V. G.
Venkata Reddy & Others* and Harminder S-ingh_ ]aSSi
(supra).

58. “At this juncture, it is necessary to elucidate on one
essential aspect. Section _lOd(_i)(d)(ii) stipulates that 'wHere
the High Court is of the opinion that the result of the
electior; has been’ materially affected by any corrupt
practice, committed in the interest of the returned candidate
by an agent, other than his election agent, the High Court
shall declare the election of the returned candidate to be
void. This stands in contra distinction to Section 100(1)(b)
which provides that election of a returned candidate shall be
declared to be void if corrupt practice has been committed
by a returned candidate or his election agent or by any
other person with his consent or with the consent of the

returned candidate or his election. agent. Thus, if the

¥ (1977)1 SCC 771
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Tt “The distinction between clause (b) of sub-section
(1) and sub-clause (i) of clause (d) therein is
significant. The ground in clause (b) provides that
the commission of any corrupt practice by a
returned candidate or his election agent or by any.
other person with the consent of a returned
candidate or his election . agent by itself is
sufficient to declare the election to be void. On the.
other ‘hand, the commission of ‘any corrupt
practice in the interests of the returned’candidate
by an agent other than his election agent (without
the -further requirement of the ingredient. of
consent of a returned candidate or his election
agent) is a ground for declaring the election to be
void only when it is further pleaded and proved

a that the result of the election insofar as it concerns
‘a returned candidate. has been materially
affected.”

61. The distinction between the two provisions, as has
been explained by this Court is of immense significance. If

"~ the corrupt practice, éséh’\iisaged;-__und'er Section 100(1)(b) is
established, the election has to be declared void. No other
condition is attached to it. Keeping this in view, we are
required to advert to the fundamental issue whether .non-
r~ disclosure of criminal antecedents, as has been stipulated
under Section 33A and the Rules framed under the 1951 Act,
would tantamount to corrupt practice and if so, how is it to
be proven. We have already referred to the facet of undue
influence in some decisions of this Court. Emphasis has

been laid by Mr, Salve, learned amicus curiae, on influence
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shall be deemed to interfere with the free exercise
of the electoral right of such candidate or voter,
within the meaning of sub-section (1).

(3) A declaration of public policy or a promise of

public action, or the mere exercise of a legal right
without intent to-interfere with an electoral right,
shall not be deemed to be interference within the
meaning of this section.”

The said provision has been referred to by the
Constitution Bench in Shiv Kripal Singh’s case.
62, At this juncture, it |s fru-itﬁdl. to refer to Notes on Clauses
which are relevant for the present purpose when the Bill No.

106 of 1950 was introduced. It reads as follows:

“Clauses 121 to 133 deal with certain offences
with respect to elections. - it may be pointed out
that Chapter IX-A of the Indian Penal Code already

contains provisions for punishment for the corrupt
practices of bribery,. undue influence and
personation . at elections.  “Bribery”, “undue.

influence” and “personation” as defined in the said
Chapter do not - differ. “materially from the
descriptions of such practices contained in clause

118 of the Bill which have been reproduced from.

Part' | of the First Schedule to the Government of
India (Provincial Elections) (Corrupt Practices and
Election Petitions) Order, 1936, and from the
electoral rules which have been in force since

1921. The said Chapter IX-A also contains

provisions for punishment for false statements and
for illegal payments in connection with an election
and for failure to keep election accounts. It has,

therefore, been considered necessary to include.in

this Bill any provision for the corrupt practices and
other electoral offences already dealt with in the
Indian Penal Code. Further, it would not be
possible to omit those provisions from the Indian
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has observed thus:

“It will be seen from the above definition that the
gist of undue influence at an election consists in
voluntary interference or attempt at interference
with the free exercise of any electoral right. Any
voluntary action which interferes with or attempts
to interfere- with- such free exercise of electoral
right would amount to undue influence. -But even
though the definition in sub-s. (1) of s. 171-C is
wide in terms it cannot take in mere canvassing in
favour of a candidate at an election. If that were
so, it would be impossible to run democratic
-elections. Further:sub-s. (2) of s. 171-C shows
what the nature of undue influence is though' of
course it does not'cut down the generality of the
provisions contained in sub-section (1).  Where
any threat is held out to any candidate or voter or
‘any person in whom acandidate or voter .is
interested and the threat:is of injury of any kind,
that would amount to voluntary interference or
attempt at interference with the free exercise of
electoral - right and would be 'undue influence.
Again where a person induces or attempts to
induce a candidate, or voter to believe that he or
any person in whom he is interested will become
or will be rendered an object of Divine displeasure
or of spiritual: censure, that would also amount to
voluntary interference with the free exercise of the
electoral right and -would be undue.influence.
What is contained in sub-s. (2) of S. 171-Cis
merely illustrative. It is difficult to lay down in
general terms where mere canvassing ends and
interference -or attempt at interference with the
free exercise of any electoral right begins. That is
a matter to be determined in each case; but there
can be no doubt that if what is done is merely
canvassing it would not be undue influence. As
sub-section (3) of s. 171-C shows, the mere
exercise of a legal right without intent to interfere
with an electoral right would not be undue
influence.” '
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imprisonment forf"’.t'w‘c:) yéz;\rs or more in a pending case m
which a charge has been framed by the court bf'ﬂfvcompefen\t\‘\
jurisdiction. At this stégg‘, it is appropriate to refer to
Section 169 of the 1951 Act the same being pertinent in the

context. It reads as under:

“Section 169 - Power to make rules”

.(2) In particular, and :without prejudice to the
--generality of the foregoing power, such rules may
“provide for all or any:of the following matters,
- namely:-- ' o

(a) the form, of affidavit under sub-section (2) of
section 33A; '

(aa) the duties of presiding officers and polling
officers at polling stations;.- .

(aaa) the form of contribution report;

(b) the checking of voters by reference to the
electoral roll;

(bb) the manner of allocation of equitable sharing
of time on the cable television network and-other
electronic media; :

(c) the manner in which votes are to be given both
generally and in the case of illiterate voters or
voters under physical or other disability;

(d) the manner in which votes are to be given.by a
presiding officer, polling officer, polling agent or
any other person, who being an elector for a
constituency is authorised or appointed for duly at
a-polling station at which he is not entitled to vole;

(e) the procedure to be followed in respect of the
lender of vote by a person representing himself to
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shall, at the time of delivering to the returning
officer the nomination paper under sub-section (1)
of section 33 of the Act, also deliver to him an
affidavit sworn by the candidate before a
Magistrate of the first class or a Notary in Form
26."

As per the aforesaid Rule, the affidavit is required to be
filed in For'm--"ZG.‘ For the present purpose, the relevant part

is as follows:-

FORM 26
(See rule 4A)

Affidavit to be filed by the candidate alongwith
nomination paper before the returning officer for
election 0 ...cevercsnrmsneenses(Name of the House) from
R———— . ) 1T e € E L of the
Constituency) J

X-X-X

(5) 1 am fam not accused of any offence(s) punishable with
imprisonment for two years or more in a pending case(s) in
which a charge (s) has/have been framed by the court(s) of
competent jurisdiction. '

If the deponent is accused of any such offence(s) he shall
furnish the following information:-

(i) The following case(s) is fare pending against me ‘in
which charges have been framed by the court for an
offence punishable with imprisonment for two years or
more :-

(a). CasefFirst Information Report
No./ Nos. together with complete
‘details of concerned Police
Station/District/State

(b) Section(s) of the concerned |
Act(s) and short description of the
offence(s) for which charged
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and description of the offence(s)
for which convicted

(b) Name of the Court, Case No.
and date of order(s):; [

(c) Punishment imposed

d) Whether an'y app‘eal was/has
been filed against the conviction:
order.

If so, .details and the present
status of the appeal:

”

69. On a perusal of the aforesaid format, it is clear as
crystal .that the details of certain categories of offences in
respect of which cognizanc_:'e-r-hasl'beep taken or charges have
been framed must be givenffurnished.  This Rule i.{ in
consonance with Section 33-A of the 1951 Act. Section
33(1) envisages th-at-Ainforrfr.\ation has to be given in
accordance with the Rules. This is in addition to the
information to be provided. as per Section 33(1) (i) and (ii).
The affidavit that is required to be filed by the candidate
stipulates merrv\'.ti_gning_ of | cases pending against the
candidate in wnhichzh chargeshave been framed by ‘lthé Court
for offences punishable with imprisonment for two years or
more and also the cases which are pending against him in
which cognizance has been taken by the court other than

the cases vyhich have been mentioned in Clause 5(i) of Form
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SECHS

TF%"T\* ’ko? state Page 77

FroEe -
oy Do MR e
R LT T . ’
H¥ s tEre

ATy
ﬁ??'f (J- Ec.;-i“!‘ i ey e '. !
2 PEX QQT‘]’T;{WC";T

: n AR
s AT T ) y
LA ) vl




N

for furnishing wrong information or concealing
material information and providing for a summary
enquiry at the time of scrutiny of the nominations,
cannot be justified. In the case of assets and
liabilities, it would be very difficult for the
Returning Officer to consider the truth or
otherwise of the details furnished with reference to
the ‘documentary proof.. Very -often, in such
matters ' the documentary proof may' not be

clinching and the candidate concerned may be

handicapped to rebut the allegation then and
there. If sufficient time.is provided, he may beable
to produce .proof. to contradict the objector's
version. It is true ‘that the aforesaid directions

“issued by the Election Commission are not under

challenge but at the same time prima facie it
appears that the Election Commission is required
to revise its instructions-in the light of directions

issued in Assn for Democratic Reforms case and as
provided under the Representation of the People
Act and its third Amendment.”

in Resurgence l,nd_ia' (‘_supra), the aforequoted

paragraph has been explained thus:

“The aforesaid paragraph, no doubt, stresses-on
the importance of filing of affidavit, however,
opines that the direction to reject the nomination
paper - for furnishing wrong information or
concealing material information and providing for
a summary inquiry at the time of scrutiny of the
nomiriations cannot be justified since in such
matters' -the documentary proof may not be
clinching and the candidate concerned may be
handicapped to rebut the allegation then and
there. This Court was of the opinion that if
sufficient time is provided, the candidate may be
i a position to produce proof to contradict the
dbjector's version. The object behind penning
down the aforesaid reasoning is to accommodate
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tantamount to corrupt practice, regard being had to the.

N
2

concept of undue influence. We have already referred to the
authorities in Association for Democratic Reforms
(supra) ahd People’s ,U‘hion for Civil_'Liberties-(NOTA
case), (supr-a;‘_), ‘Emphasis on all these cases has been given
with regard to essential concept of democracy,
crimi_hé"-lisétibn of politics and preservation of a healthy and
growing democracy. The:fri'ghit}*of”a voter to know ha._s_fjbeen
acc__':'gntuated. As a part of'tfh-aft"fight of a voter, not to vote in
fé?buf of any candidate has been emphasised by striking
down Rules 41(2), 41(3) and 49-O of the Rules. In
Association for Democraticf 'Befost (supra), it -has been
held thus:

“For health of democracy and fair election,
whether the disclosure of assets by a candidate,
hisfher - qualification ~and particulars regarding
involvement in criminal cases are necessary for
informing voters, maybe illiterate, so that they can
decide intelligently, whom to vote for. In- our
opinion, the decision of even an illiterate voter, if
properly educated and informed about the
contesting candidate, would be based on his own
relevant criteria of selecting a candidate. In
democracy, periodical elections are conducted for
having efficient governance for the country and for
the benefit of citizens — voters. In a democratic
form of government, voters are of utmost
importance. They have right to elect or re-elect on
the basis of the antecedents and past performance
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T has in a body polity, has observed that a democratic polity,

as understood in its quintessential purity, is conceptually

abhorrent to corruption and, especially corruption at high

places, and repulsive to the idea of criminalisation of politics

as it corrodes the legitimacy of the collective ethos,

frustrates the hopes and aspirations of the citizens and has

the pdﬁéhtiality to obstruct, - if ‘not derail, the rule of law.

Democracy, which has been:best defined as the government

of the people, by the people and for the people, expects

prevalence of genuine -orderliness, positive propriety,

dedicated discipline and: sanguine sanctity by constant

affirmance of-,constitdti‘onal', morality which is the pillar stone

of good governance. While ‘dealing with the. concept of

democracy, the majority in Indira Nehru Gandhi v. Raj

Narain®, stated that “democracy” as an essential feature of

the Constitution is unassailable. The said principle was

reiterated in T.N. Seshan, CEC of India v. Union of

India®* and- Kuldip Nayar v. Union of India*. It was

pronounced with asseveration that democracy is the basic

and fundamental structure of the Constitution. There is no

$ (1975) Supp SCC 1
 (1995) 4 SCC 611-
% (2006) 7 SCC 1
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M

suppression, whether such a ground would be sustainable’|
on the foundation of undue influence. We may give an "
example at this stage. A candidate filing his nomination
paper ‘while giving “information swears an affidavit and
produces before the Returning Officer stating that he has
been involved in a case under Section 354 fPC 'é'nd does not
say anyfhing else though cognizance has be'en‘taken or
charges have been framed for the offences under Prevention
of ‘Corruption Act, 1988 or offences pertaining to rape,
murder, dacoity, smuggling, land grabbing, local enactments
like MCOCA, U.P. Goonda- Act, embezzlement, attempt: to
murder or any othéf':fofferi.ce.Which may come within the
compartment of serious-or heinous offences or corruption or
moral turpitude. It is apt to note here that when an FIR is
filed a person filling a nomination paper may not be aware
of lodgement of the FIR but when cognizance is taken or
charge is framed, he is definitely aware of the said situation.
It is within his special knowledge. If the offences are not
disclosed in entirety, the electorate remain in total darknéés
about such information. It can be stated with certitude that

this can definitely be called antecedents for the limited
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influence”. The said pronouncements were before the
recent decisions in PUCL (supra), PUCL (NOTA) (supra) and
Association of Democratic Reforms ,(sopra) A..a'_"r\d- other"
" authorities pertaining ;to'cgorro;i]tioh.-"were. delrli'ver'ed_i;'--..-‘:Th'at‘
apart, the s,.tatot‘;ory-orovision contained in ;Sejc;:tions 33, 33A
and Rules have been mcorporated

\"!”f

~ 76. In thls backdrop, we' have to apprecrate the sp ctrum of.

“‘ur;r,d;g‘e influence”. In’Pqu:;;-:-(;yipra) Venkatt_ar-am-

has stated thus:

nct from rrght to vote |s
edom of expression and
it the - auxiliary and -

therefore = carries - W
complementary righ h as right to secure.
candldate Wthh are

information about ‘thesca
conducive to the freed mt,

“Freedom of votmg as|
thus a .species of:;f

77. In Patangrao Kadam v. Prithviraj Sayajirao Yadav
Deshmukh®, the Court observed that:
“Clean, efficient and benevolent administration ,
are the essentlal features of| good governance

which in" turn. depends Upon persons -of
competency and good characte

 78. From the aforesaid, it is Iuculeht that free exercise of
any electoral right is paramount. If there is any dlrect or:
indirect interference or attempt to mterfere on the: part of

the candidate, it amounts to undue mflue‘nce. Free exercise

"I

% (2001) 3 SCC 594 o
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i

T law thét election covers the entire process from the is'sué‘o’ P
. the notification till the declaration of the result. This'&dw -
position has been clearly settled in Hari Vishnu Kamath V. |
Ahmad Ishaque and others®’, Electian Commiss,ioh of

India V. Shivaji*® and V.S. Achuthanandan V. PJ. Francis

and Anotﬁeﬁg. We have also culled out the principle that
corrq’;it'_'practice can take place prior to voting. lee"f:afc'_.tum

of ‘_nc';n-’disclosure of the re‘dﬁiSiftétinformation as regard.s the

r~ c
| cr’_i‘rrj_inal antecedents, as has been stated hereinabove is a
stage prior to voting. |
B 79. At this juncture, it wi.li_'bgf';a_p-propriate to refer to certain
instructions issued fr.brh tlme to ‘time by the Election
Commission of India. Orli-v-2.7..’2'(l)12, the Election Commission
of India has issued the following instructions: |
“To
The Chief Electoral Officer of all
States and UTs.
o~

Sub:- Affidavit filed by candidates along with their
nomination papers-dissemination thereof.
S‘fr/Madam,

Please refer to the Commission’s instructions
regarding dissemination of information in the
afﬁdavits filed by the;_ ca_nqg_gat% along with the

57 AR 1955 SC 233
s (1988) 1 SCC 277
® (1999) 3 SCC 737
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follows:

“Now the Commission has reviewed the above
instruction and has decided: that the afﬁdavut filed
by all candidates, whether 'set. up by the
recogmzed - political ‘parties or unrecognlzed
pohtl'ca‘l-- parties or independents ‘shall be put up
on the iebsite soon after the candidates file same
d.within 24 hours in any event. Even if any
candidate withdraws his.candidature, the affidavit
already uploaded 2 he web5|te shall no J"‘be
;=.=;l“"’removed e P . gt

81,' ‘At this juncture, it is. alspr re'|*Wa.nt'-= to _refe'r'ff-f’itp_...:_ the
which - deals _ with
’T&\ S

circular ~ dated  12.6
e;magamst the statements in

complaints/counter affiday

"-K

the affidavits and dlssem_.;- ;,:.g:n _th_;.e_‘_yreof. It is condign to

reproduce the relevant para o T

“From the year 2004 onwards, the afﬁdavuts of
candidates are being uploaded on the website of
the CEO. However; the same iis. not’done in
respect of counter ‘affidavits- ‘filed, .if any. The
Commission has now decided that henceforth, all
counter affidavits (duly notarized) filedgky .any
person against the statements in the affidavit filed

by the candidate shall also be uploaded on the
website alongwith the affidavit concerned. Such
uploading should also be done within 24 hours of
filing of the same.’

[

82. Recently on 3.3.2014, the Commission has issued a
circular no. 3/ER/2013/SDR Vol.V to the Chiefi Electoral

Officers of allm_§tates and Union Terrltones relating to

——
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the contesting candidates shall be dlsplaye
specified additional public offices, such as’
- Collectorate, (20) Zila Parishad Office (3) SDM
Office (4) Panchayat Samiti office (i.e. Block Office)
(5) office of Municipal Body or bodies in the
constituency (6) Tath[Taluka ofﬁce and (7)

of the date of W|thdrawal of candldature In the

,Collectorate ‘and Zila Parishad Office, abstracts of

affidavits: of all candidates in all constrtuenaes in

the Dlstrlct shall be displayed.  Abstracts of one

canstltuency should be displayed together and not
in scattered manner.. Similarly, if there are“fore
,-;*"‘f"than one constity - a Sub- D|V|S|on, *_a_ll
. abstracts of all candi in such constitueficies’
~“shall be displayéd in: SDM s'office.

| directions to all DE.s,L.‘!'
'ROs, SDMs etc.  for .elections to Lok Sabha
Legislative Assembly:.and Legislative - Council
constituencies. These instructions will not apply to
elections to Council of States and State Legislative
Council by MLAs. as.’ elected representatives
are electors for these‘ efectlons‘ ot

83. The purpose of referrmg.-to the instructions of the
Election Commission is.that the ‘affidavit sworn by the
candidate has to be put in public domain so that the

electorate can know. If they know the haif truth, as submits

Mr. Salve, it is more dangerous, for the electorate are denied

of the information which is within the speciél knowledge of
the candidate. When something within special knowledge is

not disclosed, it tantamounts to fraud, as has been held in

S.P Chengalvaﬁer%ﬁNatdu (Dead) By LRs V. Jagannath
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The relevant part of the said notification reads as un

‘Provided that having |

~_ Swearing an affidavi
“the election to a

2. The said afﬂdav '

“1. Every candidate .at the time of filing his
nomination paper -for ~any . election or - casual
election for electmg a ‘member or Members or
Chairperson- or Chairpersons of any Panchayat or
Munlapahty, shall furnish full and ~complete
information in regard to all the five. ‘matters
referjred in paragraph-5 of the preamble, in an
Javit or Declaration;. as the case may be, ifi the

at annexed hereto:‘-

gard to the dlfflcultles in

Panchayat under the
1994 shall, instead o } an Affidavit, file before
the Returning Office i{;declaratlon in the same
format annexed to thls rder

each candldate shall be
duly sworn before a Maﬁg-lstrate of the First Class or
a Notary Public or a Cemmissioner of Oaths
appointed by the High Court of the State or before
an Officer competent for swearmg an affidavit.

3. Non- furmshmg of the afﬁdawt or declaration,
as the case, may be, by any candidate shall be
considered to be violation of this order and the
nomination of the candidate concerned shall be
liable for rejection by the Returning Officer at the
time of scrutiny of nomination for such non-
furnishing of the affidavit/declaration, as the case
may be.

4. - The information so furnished by each
candidate in the aforesaid affidavit or declaration
as the case may be, shall be disseminated by the
respective Returning Officers by displaying a copy
of the afflq]%\g,_tﬁoﬁqw the notlce board of h|s office

. »-‘“—‘Y_rg*;.{

"x'.‘égm-w' '
"!Q
oy wndey ¢ W”#aﬁf
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-village, a candldate at
d Member of Village
il Nadu Panchayats Act;,"
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way, it is there. The submission of the learned cou éT;for

the appellant that he has passed up to Class X and, &5

therefore, was not aware whether he has to give all the
details as he was under the lmpressmn that all the cases
were one case ar off-shoots of the main case +The aforesaid
| submiss?i;&ﬁ;i?s noted to be rejected. Therefore, we are of the

view" that the High Cou-:rt'f’-ls jUStIfled in declarlng that the

electmﬂ as null and v0|d.“_ i ;'fe_';g.{npund of corrupt practmg:e.

86. I view of the above ;'::';f'w°u|d like to sumilf‘ﬁqfib.our
conclusions: b ’ N
(a) Disclosure of crimiltéél f’htecedents of a candidate,
especially, pertammg to ' 1.vnbous or serious offence or
offences relating to corruptlon. or moral turpltude at the time
of filing of nominatiqn paper as man"dated by law is a
categorical imperative. g

(b) When there is non-disclosure of the offences pertaining
to the areas mentioned in the preceding clause, it creates an
impved'iment in the free exercise of electoral right.

(c) Concealment or suppression of this nature deprives the

voters to make -an informed and advised choice as a

consequence of which it would come within the

étméei! m?oot« Siatte
: AT ey
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New Delhi

February 05, 2015

( Prafulla C. Pant)
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IN THE HIGH COURT OF JUDICATURE AT/[BOMBAY *

CRIMINAL APPELLATE JURISDICTION "
< .
WRIT PETITION NO. 713 OF 20
Rajiv Mehra and Another, ..Petitioners.
Versus
State of Maharashtra & Another. ..Respondents.
“Mr. Sobodh Desai I/b M/s. Thakore Jariwala & Associates for the
Petitioner., |
Mr. K. V. Saste, APP for the Respondent-State.
Coram : RANJIT MORE &
-~ SMT. BHARATI H. DANGRE, ).
Date : October 29, 2018.
P.C:
. .
1. At the outset, Mr. Desai, the learned counsel for the
Petitioner seeks leave to amend the prayer clause so as to give details
.of the criminal proceedings. Leave granted. Necessary amendment
be carried out forthwith.
2, Heard. The petition is fled for quashing and setting
¢ aside proceedings of crimional case bearing RCC No. 393 of 2017
pending on the file of 5™ JMFC, Thane. The said case has arisen from
| the registration of FIR bearing CR, N0.I141/2015 with Mira Road Police
Station at the instance of Respondent No, 2 for the offence punishable
f\/\?%&lo\‘\\z:\\\ under sections 63, 65, 69 read with 37 and 51 of Indian Copyright Act,
w o RN :
e, NI |
BN P
E &C'L’E'\-_\""" ~ ey Uploaded on - 02/11/2018 ::2 Downloaded on - 03/01/2019 15:02:06 :::CMIS-CC
Mg R 2 CERTIFIED TO BE TRUE AND CORRECT COPY OF THE Og_l_‘GINAL SIGNED JUDGMENT/ORDER.
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1957.

disputes amicably and in pursuant of understanding arrived at
between them have approachea this Court for quashing the
proceedings of the subject criminal case by consent.

4. Respondent No.2 has accordingly filed an affidavit dated

29" October 2018. In paragraph 5 of the said affidavit, he has given

no objection to quash the proceedings of subject criminal case against

the Petitioners.

5. Respondent No.2 is personally present before the Court.
On specific query made by us, he submitted that he has made the said
affidavit on his own free will, without there being any pressure or
undue influence. He has further confirmed that he has no objection
for quashing the subject criminal proceedings initiated by him agairist
the Petitioner.

6. It can, thus, be seen that the matter has been amicably
settled between the parties. From the perusal of complaint, it
transpires that the allegations are totally personal in nature. There is

no element of public law involved in the crime.. The offence alleged

; 2/4
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cannot be said to have any impact on the society. In these

circumstances, and especially, in view of the law laid down by the Apex

Court in the case of Madan Mohan Abbot vs, State of Punjab, [(2008) 4
SCC 582], we find that no purpose would be served by keeping the

subject criminal proceedings pending except ultimately burdening the

C . Criminal Courts which'are already overburdened.
7. In the light of the principles laid down by the Apex Court
- in the aforesaid decision as well as in the case of Narinder Singh vs.

P

State of Punjab [2574 AIR SCW 2065] we are of the. considered view

that there is no impediment in quashing the subject criminal
proceedings. Accordingly, petition is made absolute:in terms of prayer
clause (a). In the facts and circumstances of the case, we find it
. would be appropriate to saddle the Petitioners with the cost of
Rs.10,000/-, which shall be paid to “Yashodhan Charitable Trust”,
- Satara [having Registration No. 1895/Satara, Maharashtra], an
institution that takes care of the mentally retarded and elderly people
in the downtrodden society. For the quashment to take effect, the
Petitioners shall pay the said cost and produce the receipt thereof on

-H"s,,the flle of this Court WIthln the period of four weeks from today.
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| A
Failing to pay cost and produce receipt within stipulated, time, petition,

shall stand dismissed automatically without further referen

e

Court and order quashing the proceedings/FIR shall be treated as

non-est. [Yashodan Charitable Trust : Account No.: 60245873355 IFSC

Code : MAHB0000305].

[SMT. BHARATI H. DANGRE, J.] 'IRANJIT MORE, J.]
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Sarger ( -)L

From

mw..260C.....

Rajeev Omprakash Mehra

Alap Thankar Bu_nglow no 1,

Sheetal Nagar, Mira Road (East),
Thane District- 401107

Mobile number 9619600313
Dnreo . 26/Marl1se

[ To,

1) The Hon’ble Dy. Municipal Commissioner
Mira Bhayander Municipal Corporation
Indira Gandhi Bhavan, Head Office,
Chatrapati Shivaji Maharaj Marg,
Bhayander (W),

Dist Thane.

CLEEEST

a5 o]

Reference: Your letter dated 22/03/18,
—= bearing outward no 582/2017-2018,
A J e addressed by you to me.

Sub: Reply to the impugned letter
) | .
| R ected Sir,
q}- 1) At the outset T say that the person Sabir Shaikh

has no cause to send the said complaint to you as
well as to other Government Offices at all as I
have not suppressed any information that I was
duty bound to furnish in my affidavit.

2) Your letter calls' upon me to answer on two
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3)

4)

5)

6)

7

i. why a penal offence should not be lodged
against me,

ii. And as to why I should not be dismissed
from the post of the Corporator for
allegedly suppressing information in my
affidavit at the time of filing of the
nominations to the elections to the
Municipal Corporation.

I say that as per the law I have to disclose
information about pending cases which fulfil the
following criteria: - where offences are
punishable with imprisonment with two year or
more and where charge is framed and cognizance
is taken by the Court along with the details of the
cognizance taken and the framing of charge.

I say that I have obtained Bail in CR II 41/2015

of Mira Road Police Station and which case is

under the Copy Right Act.

I say that I have obtained Bail in the said offence
and T have also filed a Writ Petition for quashing
the said FIR which Writ Petition is numbered as
Writ Petition No. 713 /2016, and is pending
before the Hon’ble High Court.

I say that after Bail it is not incumbent upon the
accused to attend the Court unless and until the

accused is summoned by Court.

I say that till date I have not been summoned by

the Court nor has any order of taking of

cognizance or filing of charge sheet been served

upon me. Needless to say no charge has been

framed against me in the said offence. Therefore

it is not obligatory upon me under the law to
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8)

9

10)

11)

12)

mention in the affidavit about cases where merely
an FIR is lodged and Bail is obtained.

I am annexing a printout of the case status of the
said case which clearly shows that the case is for
first order till date even after 8 months of filling
the nomination form. |

Therefore I humbly say that this is not a case
where I have suppressed information pertaining
to criminal cases in the affidavit as information
only to a particular type of cases and that too
which have achieved the stage of taking
cognizance by the Court or the stage of framing
of charge by the Court are supposed to be
enumerated, in the affidavit.

According to the rules framed by the State
Election Commission and upon the directions of
the Hon’ble Supreme- Court pertaining to
discloser of offences in the affidavit at the time of
filing the nomination only to a particular type of
cases and that too which have achieved the stage
of cognisance and beyond are supposed to be
stated.

In the affidavit there is information supposed to
be divulged which pertains to conviction by a
court and that too for a particular type of offence
and that part too does not apply to me as there is
no conviction recorded against me.

I say that I am validly elected Corporator having
been elected by virtue of having secured largest
amount of votes in said election and .any election
can only be set aside by a Court of law as per Sec.
16 of the Maharashtra Municipal Corporation
Act, more particularly Sec. 2(A) which says that
T S e e
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13)

149

15)

No election to any Corporation shall be called in
question except by an election petition presented
to the Judge referred to in sub-section (1) and
Judge other than the Judge referred to in _sub-
section (1) shall entertain any dispute in respect
of such election.

I repeat and reiterate that I have not been
summoned by the Court of law CR 11 41/2015 of
Mira Road Police Station, nor has a copy of the
charge sheet been given to me upon cognisance
being taken by the Hon’ble Court and no charge
had been framed against me in _the said case at
the time of filing of nominations. for the said
elections, hence there was no obligation upon
me to mention of a case which in my knowledge
was a pending for the filing of the chargesheet
and for the taking of the cognisance by the
Hon’ble Court and pending for the order of
taking of cognisance by the Hon’ble Court.

After the receipt of this letter I have verified
from the site of the Hon’ble Thane Court , and 1

am basing my reply upon such_factual position.

Therefore the application that is filed by the said
person is liable to be dismissed or filed as this
kind of objection is not sustainable at this stage.
The election department of the - -Municipal
Corporation has no jurisdiction to entertain such
an application from such type of  disgruntled
persons who are trying to misuse the law without
understanding the law in its proper perspective. I
request you to not to fall prey to such persons
who are trying to exploit the situation to commit
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the act of extortion under the guise of seeking
information or adherence of the law.

Thanking You in Anticipation

Yours faithfully,

o g J
N
Rajeev Omprakash Mehra
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"" From : ,
P . Shri. Saji. L. P.
> . Shop no.8, Happy Home
o " ~ No.1,Shanti Park,
by Mira Road (East)

Taluka and District Thane.

Date : 29/06/2018

To,,

The Municipal commissioner,
| Mira Bhayander Municipal Corporation,
( Mira Road, Taluka and District Thane.

Ref: letter dated 15.06.2018, O. No. MC/
Secretary/ 47/2018-19

Y

Respected Sir,

With reference to the above mentioned letter issued by
your secretary in respect of the complaint filed by me
against’ the  siting Corporator  Shri. Rajeev
OmprakashMehra. I am filing my written submission as

under.

The core issue under dispute is regarding filing of false
affidavit by the said Corporator while filing his nomination

form to the then ensuing election for the municipal

(\
q N corporation.
/ The information which is sought under the prescribed

election rules is clear and self-explanatory. The supporting

affidavit format and thgfghestions related® i eto are very
‘ava-’ ik v ~~~m )

(RN b

A Foia
R s

forry srge wErTRUTersht



Superintendent of Police, Thane Rural whi hx 1sda{f.;ed/’
25/07/2017. The subject of the letter is ve c\qtren“/oﬁ
character and antecedents of Rajiv Mehra, it says

remark column court case pending which was suppressed

by the said Rajiv Mehra.

I also would like to draw attention to one more
declaration filed by said Rajiv Mehra regarding his wife. in
his declaration he has stated that, he’-.c‘arindt/ could not

- submit ‘the complete details of his wife Mrs. Mrinal Rajiv

Mehra regarding her source of income and: other particulars

regarding her property. Such kind of declaration also does

not fit into the mandatory in'formati'o'n_ required under the

election rules and the Supporting affidavit to that effect. Non

' Submission of Spouse particulars regarding source of

income and /or property also amounts to suppression
and/or incomplete information and as Such feqﬁires
rejection of the nomination. In the instant case in the
prescribed nomination form/ annexures in the column of
spouse (in the instant case wife) the column is filled with
reply “NIL” and “0.00”, Now, this kind of reply amounts to
incomplete and or false information and hence the same
does not fit into submission of nomination form with

complete information and it ought to have been rejected.

I also would like to file on record a copy of the circular
issued © by the State Election Commission dated

11/08/2005, is clear on the point it says that ‘even after the

elections sometime Yrfspnaticadthat 1k
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' (Un'der Section 154 Cr.P.C) .
(ﬁaﬁrﬂmmw 2 4% 3FaY)
*DiSt...onieinnnis *PS ..... *Year ................... *FIR No
foremn w@eﬁww
*Act.é..\::..s*af) .................. ™ . ‘...*..‘..?.‘.?.. gL T S 3.\
Ay
*Act:......... }“ ﬁ% ‘("\ ............. *Sectlonf')“(h '(’tgé SQj A9 'éi L, ?

*Other Acts & Sectlons w ................................ T, o . N

TR AP :\z

Occurance of Offence : *Day........coccoeenensinsens **Date From ?’D// . 9*’1’17 * To'39’37¢0‘)3
*Time ?epod.....‘....;..,.._. ...... *@n@’ foon T ...',_-....;,. .......... .27-"("&”7:5

Infonnahonrec;xved atPs. Date

General Diary Reference Entry No(s y ¥

o o i e 5B
Type of Information :......cc.......ue. i e ?.‘..%Wntten/ Qral. _
, Wfedi=r R ‘ nY ‘LC\ e . | |

Place of Occurance (a)‘*Dxre:'- i nandcefromP.S .............. Y .':.".;':*:_-‘;‘:;‘:":%%'ﬁ?-_;%::i;‘:“-BEat%I_%:;.-.’.-:’%:;x.-;;—.—.-..--‘
we fomor : maﬁwﬁwaw TR E.
‘.“Address......._.....".;'.l.....:............- ...... B\ £ S S vor: SRR ¢ ‘).

fobowsnesancannsaandiblosdassscenne

MZM\&\ ..... k! -j..., mtﬂ'(‘\ 2 Shoreflpny

In cas ogs SYimit of this Police Station, then the
a T , S, wq’lﬁﬁﬁmaﬁ? ~

maﬂr ,
Complainant / Informait :. %

Fh
ASHIGR / Gt
Father’ s/Husban&s ' s ngsssnsse sy N S,
e/ LA . 5 umg .,,w Ts’%u (A « EaRS ’f* B

- Date/Year ofBlrth
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Jt ' Details of known / suspected / unknwon accusedvﬁth full particulars :
| Wmlm/wmmwm:

A 7 | (Attach separate sheet if necessary)
- = \ ST ST T G S
* . '. oo .a... ...... -‘-\'\!;'! --------- S eneeenepopt oAt eeasrgd ..;,..;. By YD ....;\.
= o Sraera e CAZUR A
/S TR N WSS ~ PN A Ty S O N——e
‘< AP S Faen e 429 @'v\ BNy CHIY S
o sical féatures, deformities and other details of the suspect : :
Sex | *Date/Yearof |  *Build *Heightin | *Complexion *dentification Mark(s)
Bith Cms.
| S/ L) I @ A7) @ 3iesd
1 iR 4 5 6
P
.
deg formities/Peculiarities *Teeth *Hair "nye’ . *Habit(s) - *Dress Habits
bl iy ARTSY Sl ¥ 3 wh | e
™ 7 8 9 10 11 12
e
o
= - _ — —
g - '
S ) PLACE OF
N ‘ gu;\ ggsﬁ%@d *Burn Mark | *Leucoderma *Mole *Scar - *Tattoo
| 13 14 15 16 | 17 18
e garl, ' -
{ fireed
et — - < - -
.
. elds will be entered only if complainant/informant gives any one or more particulars about the suspect. 1
)/ used only for the purpose of preliminary retrieval to assist LO.

/0 G e S L WWWWWWMWMWW<
ase created will subsequently link one suspectin several cases, if any.
- L‘ehensive and complete dataonall fields will againhe prepared when any accused is arrested irrespective of previous suspi
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., Reasons for delay in reporting by the Complainant/ Informant :
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Partlculars of propertles stolen Jinvolved (Attach separate sheet 1f necessary)
< e / m\ﬁrqmﬁmmﬂa(mamwm%ﬂam)

*Total \f ue of propertles stolen / ft?volved
v e / S e G ¢ s . |
*Inquest Report/ U.D. Case No., 1fany,\ ..... 4.
IR ST 8. S s A I

EIL R. Contents (Attach separate sheets, ifrequired) :
qﬁ*wamasm (3TEYTH mwmﬁl@éﬂ)

Act10n taken : Smce the above report reveals comm1ss1on of offenee(S) u_/s as(“mentnon s at, Itent

LR Ayh G =y
No. 2. reglstered the case and took up the mvestxgatmn/darected* ....... el SR WA S “,'.@ '
................................................... Rank,:‘,\m kﬁto take up the mVestlgatlon/Ref{lsed
mvestlgatlon/transfened to P.Seeineennns “’1\% ........................ on point of jurisdiction.

mmﬁa@ A . qq@mmm mﬁaﬂawf&sjm@w

F.LR.read over to the Complainant/Informant,' admitted to be correctly recorded and a copy given

to the Complainant/Informant free of cost e
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Arwa el

2\ i
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-411) Particulars of accused persons charge sheeted : (Use Separate Sheet for eac accu ise d)

i) Provisional Criminal:No, (STeget TR0 5. -

 xiiyRegular Criminal No-(ifknowin) Fefi e s mdie sieear -

| ;H’*’E{ (q)

AT Jreer AT AUl (T it T SrE ) _/"*

H-2)
1) NBME c..eeeeeeerer e cnmrmsernen s Whether verified . .....coneencnncneceescereenees l

ii)- Fathers/Husband’s Name STHTURIST RET
Reard /o e -

iii) Date: / Yeat-of Birth" (g afier / ady - WR TN,
iv) Sex v) Nationality
vi)-Passport No. Date of issue Place of issue
o i e - R AR i L3
vil)- Religion viii) Whether SC'/* ST-

o - R Sregee S/ 3T

ix]éQccUpﬁiOh (erTem) o= 'GUT‘TR Qﬂ?'l' Read.
x):Address (s -~ ST FIEBIC T Y ﬁi e

Whether vern‘“ ed (qsawsar ﬁm ?EFT) ¥ Eh'

xiii) Date.of Arrest {sdaim - R Ye/og/R62g Tt ¥3.0¢ AT
xiv):Date of Release.on bail (siriamae tseardt qlter) -~ -%1;3%‘-/9:5-‘/'?\’@&%fﬂaﬂ“:-.-. ‘

xv). Date-of which fqlﬁwarded'to‘cert (mmarerarse grsfeart i) -
xvi) Under Acts & Sections
Ao s @ s - HIAT WIS . 1L IHeIH §3, {4, §3 TE o,
4y T
xvii) Name(s) of Bailers / Surities & Address (es)
‘srfteeRi i T R -

xviii) Privious convictions with case preference. (rturisr sewfag geffar sraae R

xix) Status of the accused. :-forwarded / Bails by Police / Iq Police Custody Bailed by court / In

Judicial Custody /Abscondmg /Proclaimed offender : o8

(AT Rudt) @ orafiel/dieftai=t seitArer wied/de g et/ ST Sed/ AT S g/

/e, — AT STHIATI WS (e W ST 2o atatar
CRogre pwers oEE WA
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s E TEETT




%‘13) Particulars of Witnesses to be examined : USdieseteat WisfemRis
) Sr Name Father's Date { Year Occupation Address/q=T
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LGicic
1 2 3 4 5 6
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7™ August 2015

To

Mr. Rajeev Mehta
United Cable Network

Mira Road-

- (Subject: - With reference to Sony’s Letter dated 5™ August 2015)

Dear Sir,

We write in reference to the letter received from MSM Media Distribution Pvt Ltd o 5" Aug 2015.

We Request you to kindly ensure that the said channels in the notice should not run in your network.

R

The two letters are attached with this letter for your reference.

N

Yours Sincerely

m Limited
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Hathway Cable & Datacom Limited
805/806, “Windsor”, Off C.5.T. Road, Kalina,Santacruz {E}, Mumbai 400 098.Tel.; +91 022 6774 2500, Fox ;- +91:22 6774 2400
Regd.Off.: "Rahejas", 4th Floor, Corner of Main Avenue & V.P. Road, Santacruz (W), Mumbai --400 054,
Email : info@hathway.net Website: www.hathway.com
CIN : L64204MH1959PLCO11421
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August 27, 2015

To,

Mr. D. S. Gajaré:

Police Sub-Inspector,
Mira Road Police Station,
Mira Road,

Mumbai

—, Dear Sir,

This to inform you that Mr. Amrit Sharma is working with Hathway Cable and Datacom
Limited since April 07, 2015.

He is overall in charge of the business operational activities at Andheri, Kandivali, Borivali
and Mira Road, locations.

This letter is for your information.

Yours faithfully,

For HATHWAY CABLE & DATACOM LIMITED

-

Sunil Suji ,

Vice President — Human Resources
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Hathway Cable & Datacom Limited . S o
805/806. “Windsor", Off C.S.T. Road, Kalina,Santacruz (E), Mumbai 400 098. Tel.: +91 022 6774 2500. F.ax_ © 491 22 6774.2400
Regd.Off.: "Rahejas", 4th Floor, Corner of Main Avenue-& V.P. Road, Santacruz (W), Mumbai - 400 054.
' Email : info@hathway.net Website: www.hathway.com
CIN : LB4204MH1959PLCO11421




frasvs @ sftwrdt 7. 8 (somr 7. 17,20,21)
TSEH T Al GEHRIR. RS 3w, FasasTa, TATR, s (qd)

f:f“

AR HfaReT arqyTE A

S50 {311, 8/rotmoreran/=far-201 7/801f:- 1912017
et 03/08/2017

m.ﬁﬁvgﬁwmmﬁ.avﬁﬁwmﬁﬁmmﬁamﬁ.

PRT e AR wdfE Rasvm - 2017 i@ sHEr &
20, FEHIUROT (AfEe) FHT TET FEAET FHAT M. THON T Fee
AT ARG R.1/08/2017 Ash FEworm Bt afed w8, g
$.17,20,21 A1 ETofATd IHEIRIATGT ar@er amer Bl WX AR mTIa T
SHGEANIAT TFFA §.2,500/- o HATHT A s gradr et e |ee
eI GREGY ST T UGN / S AT aqeier 30T 9y @
3. FIT SAGARI “HRANT STo1emr w8 a7 ety ST .20-5° et EICEE)
$.2 SISAS Y. I5T s smavmder .15/07/2017 AShEr At
fﬁnﬂéﬁtﬂ?mmﬁwmé%ﬁﬁgqa:%ﬂmﬁa@pmﬁmn@ﬁa
TR SHTeIE 3R, AEN f2.26/07/2017 & R.02/08/2017 st (5.11.00
§3.00 aeiddd) (faaR, .30/07/2017 st smfSery Rasrvaa Jumr

f€.03/08/2017 werr 11.00 AT 51O ATATRERIATH Safet Fwoars afiy
Afa FrRimaAmaR e svvara s AT T 5.20-5" <t
oIl f2.03/08/2017 A 5.01.15 arser A frasops ot sfee .08,
TN §.17.20.21 A @reea ISgEE Ima A e RSy s7aa,

- ASAICH, IFR, RIS (9d), @ T Sl ARd YHET $.20-9" Aefier

mﬁ@mﬂﬁﬁﬁmaﬁmﬁﬁtﬁmﬁaﬁmwﬁnmﬁm
Hﬂmmmﬁé@mmmmqﬁmﬁw%ﬁnﬁ%ﬁ#@?ma
aﬁw.%ﬁmﬁamﬁﬁmmmﬁé&mmaﬂ%mnmﬁrﬁ#ﬁaﬁwm
THA FANS AT AAREAT T e AYYATTT o FRAd Bdal,
m.m@mrmam.mm-mmmmﬁm.mmm
mamwﬂwwaéwwmmﬁmmwm
A FeaT SRR sy B 143, 147, 454, 427, 323 §
504 a1 HAHEN @A VAT e =Rl @eX Fo IR, =niany

Jle2el
A7
5 %0
m&g}w—c ﬁ‘“"mga |
rovres Pt wftreTd v

ARG, T

g R N A
T 1 & o 5 17,20,2)

q—]n_{:{.“ e ﬂ".
iy snFe weETRaEeRT argrere a8 TG i
HOe, B FAT, ‘i'fmf“” kel

P



R

0
504, 506, 107, 120 (8) a1 3FTTNAT FHerATHT oo &ell 3~T|‘€.
. FAAT FEON FAT WA FIH 452 A IeoE holell W‘W

ArAfAEEgT FaY gvgEEd A e duy #ee g A", 9T
N Oad. ARd AEEd w9 gHET o gt sreEeR SfE gl
AT ASH, Y TIST el .

TeX FLHATTAT NI HiETd  GeAraulr f.03/08/2017 s “gamar
®.17,20 @ 21 wmamﬁéammmwmmsoom
JUg el 3 W TUST S e e ffegd e #.1478/2015,
R.05/02/2015 =1 AT, Fafeg FarTeear Hotares &a7 U g &y ga el
X geAaoll exF=are ¥z, @A ar gdier TFAr The Representation of the

~ People Act, 1951 Section 123 &T&d  TISEEFOT EFel £t G FA H,
© . AAACIEIIEdT Gd 3eedl  AYUTHHEY IFdIRT Wé‘aﬂ‘ﬁaﬁaiﬁ Arfger
( Fuge FEuTar There is an attempt to. suppress, effort to misguide and keep

' the people in dark. This attempt undeniably and undisputedly is undue

influence and therefore. T cATTAT FFUIUATT HE IS TIST Fel hl, .

FIAT FEON T e WAl oy St 3 452 arem oo e

5. RS sharedg I F1F gifgel. Az, ¥R Aaredd I aled Saareraredr

, 3crﬂa—?r e f2.05/02/2015 =gr ofamar 3muR OFd ¥eX AMAGEIT 3y

\ arac ARETON el rarad M. Jgar |l e 378 AR, YFer

Y STof, ATSATAT. 31 FIT Fed I, mmgﬁWWaémﬁ?ﬂm

Rfl?fr @R FRATT WEY Few AR ST aeeg feedrs T dfaRked

Yk R 3. a¥T A Dregr dehg yfew o aefor IR 9w

“%.SB/VERFN/PVTJOB/012846/2017 R.27/07/2017 smfadarasr &ed s

eI gF ET T g@ e g off Wed -ud A% 3R e A delr. Ahe.

T ol At gfaFT S S rweas # e o dqet we g
SO, T e FIOTHET AR AufAvATr Segu AFeIaIEd e .

- \_’r MM y -
anfey St ~oon AT w3 17,20,29
Mﬂ S - z |
":ﬂ‘.‘q m,.,ﬂﬁ m. ( )Qm"“’g;
4& R A .
A ‘:‘;-;‘..-_,4.:; Ty ﬁﬁd (1';

frar WggY "Ev qmnﬂa'a?r



adleT Heer . 83 ALY 3} TIST F 33 f, The Purpose of referring

to the
7 " instruction of the Election Commission is that the affidavit sworn by the
candidate has to be put in public domain so that the electrorate can know.
If they know the half truth, as submits Mr. Salve, it is more dangerous, for
the electorate are denied of the information which is within the special
knowledge of the candidate. When something within special knowledge is not
disclosed, it tantamounts to fraud, as has been held in $.P. Chengalvaraya
Naidu (Dead) By LRs V. Jagannath (Dead) By LRs and Others. While filing
the nomination form, if the requisite information, as has been highlighted by
.é relating to criminal antecedents, are not given, indubitably, there is an
pt to suppress, effort to misguide and keep the '-p'eopl‘e ir;' dark this
,pt is- undeniably and undisp’utedly' is'undue influence and, therefore,

an informed, advised and free exercise of right by the electorate. That is
why there is a distinction between a disqualification and the corrupt practice.
I AURITATY 9 %.88 @)X The requirement of a disclosure, especially the
criminal antecedents, enables a voter to have ana informed and instructed

. choice. If a voter is denied to acquaintance to the information and deprived
! ¥ "of the condition- to- be apprised of the entire gamut of criminal antecedents
relating to heinous or. serious offences or offence of corruption or moral

e turpitude, the exercise of electoral right would not be an advised one. He
will be exercising his franchisee with the misinformed mind. That apart, his
fundamental right to know also gets nullified. 31MYsR The Representation of
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Section €3 in the OoB:_mZ Act, 1957
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mmGﬂOS @w in 9 Oﬁwﬂmrﬁ Act, 1957

63. Offence of infringement of copyright or other rights conferred by this Act.—Any
person who knowingly infringes or abets the infringement of—

(a) the copyright in a work, or

(b) any other right conferred by this Act, 1[except the right conferred by section 53A]
1[except the right conferred by section 53A]" 2[shall be punishable with

] . ) . T - . . . S ﬁ.ﬂn/i u.-.ﬂ.:.\vw(t....w P . o
imprisonment for a term which shall not be less than six months but which may A : i N

extend to three years and with fine which shall not be less than fifty thousand rupees
but which may extend to two lakh rupees: Provided that 3[where the infringement
has not been made for gain in the course of trade or business] the court may, for
adequate and special reasons to be mentioned in the judgment, impose a sentence of
._ imprisonment for a term of less than six months or a fine of less than fifty thousand

, https:/findiankanoon:org/doc/363642/ r&
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Central Government Act
Section 69 in the Copyright Act, 1957

69. Offences by companies.—

https:I/Indiankanoon.org/doc/1 153026/

(1) Where any offence under this Act has been committed by a company, every
person who at the time the offence was committed was in charge of, and was
responsible to the company for, the conduct of the business of the company, as well
as the company shall be deemed to be guilty of such offence, shall be liable to be
proceeded against and punished accordingly: Provided that nothing contained in
this sub-section shall render any person liable to any punishment, if he proves that o
the offence was committed without his knowledge or that he exercised all due : .o
diligence to prevent the'cdmmission of such offence.

sub-section (1), where an offence under

(2) Notwithstanding anything contained in
this Act has been committed by a company, and it is proved that the offence was
committed with the consent or connivance of, or is attributable to any negligence on
the part of, any director, manager, secretary or other officer of the éompany, such
director, manager, secretary or other officer shall also be deemed to be guilty of that
offence and shall be liable to be proceeded against and punished accordingly.
Explanation.—For the purposes of this section—

(a) “company” means any body corporate and includes a firm or other

association of persons; and:

(b) “director” in relation to a firm means a partner in the firm.

i
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Central Government Act
Section 51 in the Copyright Act, 1957

51. When copyright infringed.—Copyright in a work shall be deemed to be infringed—
(a) when any person, without a licence granted by the owner of the copyright or the
‘Registrar of Copyrights under this Act or in contravention of the conditions of a
licence so granted or of any condition imposed by a competent authority under this
Act—
(i) does anything, the exclusive right to do which is by this Act conferred upbn
the owner of the copyright, or 1[(ii) permits for profit any place to be used for the
communication of the work to the public where such communication constitutes
an infringement of the copyright in the work, unless he was not aware and had -
1o reasonable ground for believing that such communication to the public would
be an infringement of copyright; or] 1{(ii) permits for profit any place to be used
for the communication of the work to the public where such communication
constitutes an infringement of the copyright in the work, unless he was not
aware and had no reasonable ground for believing that such communication to
the public would be an infringement of copyright; or]"

(b) when any person—
(i) makes for sale or hire, or sells or lets for hire, or by way of trade displays or

offers for sale or hire, or
(ii) distributes either for the purpose of trade or to such an extent as to affect
prejudicially the owner of the copyright, or

(iii) by way of trade exhibits in public, or }
f‘" (iv) imports 2[***] into India, o[***] into India," any infringing copies of the
. work: 3[Provided that nothing in sub-clause (iv) shall apply to.the import of one
copy of any work, for the private and domestic use of the importer.] Explanation.
—For the purposes of this section, the reproduction of a literary, dramatic,
musical or artistic work in the form of a cinematograph film shall be deemed to

be an “infringing copy".-

i E .
https://indiankanoon.org/doc/1 038145/

User Queries
copyright
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iGreen Willows, Shahapur - 2/3 BHK Bungalows from 60 Lacs N @
| Green Willows offér Premium 2/3 BHK Bungalows with modern amenities in Shahapur.
; ’greenwiIIows.lnI_BungalowsIShahapur‘

2

Try out our Premlum Member services: Virtual Legal Assistant, Query Alert Service and an ad-free experience.

Free for one month and pay only if you like it. User Queries
broadcasting
Central Government Act broadtask erroduction-rights
Section 37 in the Copyright Act, 1957 Aights-abfepictin
: broadcasting.rights.

1[37. Broadcast reproduction right.— sounid tecording

(1) Every broadcasting organisation shall have a special right to be knde as
“broadcast reproduction right” in respect of its broadcasts.2[37. Broadcast
reproduction right.—(1) Every broadcasting'organisation shall have a special right to
be known as “broadcast reproduction right” in respect of its broadcasts."

(2) The broadcast reproduction right shall subsist until twenty-five years from the
beginning of the calendar year next following the year in which the broadcast is
made.

= (3) During the continuance of a broadcast reproduction right in relation to any -
broadcast, any person who, without the licence of the owner of the right does any of

the following acts of the broadcast or any substantial part thereof,—
() re-broadcasts the broadcast; or
{b) causes the broadcast to be heard or seen by the public on payment of any
charges; or
(c) makes any sound recording or visual recording of the broadcast; or
(d) makes any reproduction of such sound recording or visual recording where
such initial recording was done without licence or, where it was licensed, for any
purpose not envisaged by such licence; or

(e) sells or hires to the public, or offers for such sale or hire, any such sound
- recording or visual recording referred to in clause (c) or clause (d), shall, subject
to the provisions of section 39, be deemed to have infringed the broadcast

reproduction right.]

1

https:llindlankanoon.orgldocl 1244879/
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Mird Bhainder General Election — 2017 NOTED & iEGlQ_TEREDJ .
. : sr. Nl % .~age } o-.@:éb
Dist. Thane 401107. et 52, -] OE [ 12
DECLARATION

| Rajeev Mehra, aged 53 yrS., contesting for the MBMC Election 2017 from ward No.
VA hereunder affirm and declare as under...

" 1. | am married to.Mrs. Mrinal Rajeev Mehra. My wife / spouse Mrs. Mrinal Rajeev
Mehra aged 51 yrs., is residing with me.
2. My wife is indepengent, having her own income source and not depend onme.

3. While submission of the Application / Nomination form for the above said Election, |
have declared all the details known to me. ! can not / could not. submit the complete
details of my wife Mrs. Mrinal Rajeev Mehra, as she is not willing to-déclare or share.
ver detdils with me and to all’" " . '
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Superintendent of Police. Thane Rural

THGRO7171002718

No. SBIVERFN/PVTJOB/012939/2017
Application ID. : THGR07171002718
Date : 25/07/2017

To,
MIRA BHAYANDER MUNICIPAL
ELECTION - 2017. -

corp.), thane, thane, maharashtra

above applicant is res:dmg at

per police station report dated 25/07/2017

‘Remarks : 1) MIRAROAD PS CR NO. Il 41/2015 COPY RIGHT

ACT 63,65,69,51. & 37,51 CASE COURT PENDING
Signature valid

Digitally Si ed by
Suresh Kl
Date: 2017_:19:09:08‘

For Superintehdeﬁt of Police.
Thane Rural

mﬁ-ﬁ :@W ?_ooq srarte

-at' L T Y ey
By o . s
AL L e P | e

vw‘

Subject : Verification of Character and Antecedents of RAJEEV OMPRAKASJHMEHRA residing at
Row house no-01, aalap 'zan'kar,, sheetal nagar,, hathway office,, mira road east, mira-bhayandar (m

With reference to above, enquiries conducted through Sr.Inspector of miraroad p. siatibn reveals thét
the address mentioned in the Attestation Form from 08/2004 to 07/2017. There

is following adverse against the above applicant on police record during his/her stay at the given address as

This is a digitally signed document, hence is legally valid as per the Informati
https:llaaplesarkar.mahaonline.gov.in

ion Technology (IT) Act, 2000.To verify visit
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ALL MR Faruk Shah Anwar Shah Vs, State of Maharashtra 637 -

11. In the premises, I find no
merit in the contention of Mr. Andhyarujina.
As I have noticed above, apart from this legal
contention, there is no other defence to the
petition on merits.

, 12. Accordmgly, the followmg
‘order is passed:
() TheCompany Petition is admitted and
made retumable on20 February 2017,

(i) The Petitioner i is directed to advertise
thé Petition in two local newspapers,
viz. . “Free Press Journal” (in

English) and *Nav-Shakti” (in

Marathi) and also in Maharashtra
Government Gazette, Any delay in
publication of the advertisement in the

Maharashtra Government Gazette, and
any resultant inadequacy of the notice

shall not invalidate such advertisement
or notice and shall not constitute non-
compliance with this direction or with
the Companies (Court) Rules, 1959;
(i) The Petitioner shall deposit an amount
of Rs.10,000/- with the Prothonotary
.and Senior Master of this Court
" towards the publication charges,
_within a period of two weeks from the
date of this order, with intimation to
the Company Registrar, failing which
the Petition shall stand dismissed for
non-prosecution without further
reference to the Court. After the
advertisements are issued, the balance,
if any, shall be refunded to the
Petitioner;
(iv) A copy of this order shall forthwith

be served on the Company by hand

delivery and by Registered Post AD by

- the Advocate for the Petitioner.
13.  On the application of Mr.
Andhyarujina, learned Counsel for the
Respondent, the Petitioner is directed not to

Licensed to 'E' LIBRARY THANE DISTRICT COURT

advertise the petition for a period of four
weeks from today.

_ 14. It is agreed between
Counsel for both sides that the facts as well
as the solitary contention in the companion
petition, namely, Company Petition No.751
0f 20135, are similar to the petition discussed

.above and would go by the same reasoning.

Accordingly, for the reasons so stated,
Company Petition No.751 of 2015 is also
admitted and made returnable on the same
date. Advertisement of the petition is,
however, dispensed with, in view of the
advertisement ordered in the companion
petition. ‘ '
Ordered accordingly. -

2017(6) ALL MR 637

IN THE HIGH COURT OF JUDICATUREAT
' BOMBAY
(AURANGABAD BENCH)..

S. B. SHUKRE, J.

Faruk Shah Anwar Shah
’ Vs. g
The State of Maharashtra & Ors.

Writ Petition No.10704 of 2015,
. TthFebruary,2017..

Mr. PAWAN B. PAWAR, Adv. for the pefitioner.

Mr. S.R. YADAY, LONIKAR Ass:t Govt P. for
Respondent No.1. -
Mr. PB.PATIL & Mr. M.S. KULKARNI ‘Advs..
for respondent No.2.

Maharashtra Municipal Corporations Act
(1949), §5.12,10-1D — Dis¢;r alification of
IAunicipal Councxlor - uppropnate
authority — As per S.12 of BPMC Act
“Judge’ as defined u/S.29 is the
appropriate authority — Disqualification

2017(6) ALL MR - Dec.
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638

conferred by Municipal Commissioner is
without jurisdiction, hence not
sustainable — Contention that when order
is correctit need not be interfered, would
be valid only when impugned order is
passed within jurisdiction.
'2007(5) ALL MR 683 Rel on.
: ‘(Paras 4,5, 7)

CASESCITED : "PARA
Surjitsing S/o. Jeevansing Girniwale Vs.
Commissioner; Nanded Waghala Municipal
Corporation, 2007(2) ALL MR 554 : 2007(3)
Mh.L.JA488 .....ccerereiriresrirercnnninnserneinnsseses 4
Commissioner Vs. Surjitsing Jeevansing

Girniwale, 2007(5) ALL MR 683 : 2008(1)

Bom.C.R.867............ cerrseissassiresstsreos 4,6
Swarupchand S/o. Tarachand Lunawat and
another Vs. Additional Collector, Nagpur and
others, 2006(2) Mh. L.J. 636.............. 58

JUDGMENT :-Heard.

2. . Rule.Rule made returnable
forth with and heard finally by consent of
the learned counsel for the parties.

3. The - petitioner has
challenged the legality and correctness of the
order dated 19.10.2015 passed by the
Commiissioner, Dhule Municipal Corporation
declaring that, the petitioner has incurred
disqualification- for continuation to be a
councilor in terms of section 10-1-D of the
Bombay Provincial Municipal Corporations
Act 1949 (BPMCAct)

4. 1t is the contention of
learned counsel for the petitioner that, the
Commissioner has no power to make such
declarationvinder section 12 of the said Act
and it is the *Judge’ contemplated there-under,
who has Junsdlctxon to adjudicate upon the

‘issue. He placed reliance upon the view taken.

by learned single Judgc of this Court in case

2017(6) ALL MR - Des.

Licensed to 'E' LIBRARY THANE DISTRICT COURT

‘Faruk Shah Anwar Shah Vs. State of Maharashtra

- 2017(6) -

of Surjitsing s/o Jeevansing Girniwale
versus Commissioncr, Nanded Waghala
Municipal Corporaiion (2007(3)
Mh.L.J.488 : [2007(2) ALL M. X 554])which
has become the settled law after the Division
Bench of this Court upheld the view so taken
by the learned single Judge in case of
Commissioner versus Surjitsing
Jeevansing Girniwale (2008(1)Bom.C.R.
867 : [2007(5) ALL MR 683]). -

5. Learned "AGP  for
respondent No.1 as well as learned counsel
for respondent No.2 submit that the issue is
no more res integra after the Division Bench”
of this Court has confirmed the view taken
by learned single Judge in. the case of
Surjitsing Jeevansing Girniwale. However,
learned counsel for respondent No.3 has
different opinion. According to him, the issue
may no longer be res integra, yct there is no
need for this Court-to cause interference in
the order passed by the learned Commissioner
on the ground that the order is otherwise
correct and whenever correct orders are
passed this Court, in exercise of writ
_]ut isdiction could not make any interference
in such orders despite the fact that the order
is without jurisdiction. He relied upon the view
taken by the learned single Judge of this Court
in the case of Swarupchand S/o Tarachand
Lunawat and another v/s. Additional
Collector, Nagpur and others (2006(2) Mh.
L.J.636).

6. So far as the law in this
regard is concerned, it has been settled by
the Division Bench of this Court in case of
Commissioner- Versus Surjitsing
Jeevansing, [2007(5) ALL MR 683]
(supra), when it held that the authority
contemplated under section 12 of the BPMC'
Act, 1949 is the “Judge’ as defined under
section 2(29) of the Act of 1949. Surely,
Municipal Commissioner is not covered by

Copynght © All- Maharashira Law Reporter
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this definition. Therefore, there is great
substance in the argument of learned counsel
appearing for the petitioner that the impugned
order could not have been passed by the
learned Commissioner and since he has
passed it, it will have to be held as an order
passed without jurisdiction and as such will
have to be quashed and set aside.

7. About the contention that
when the order is correct, it need not be
interfered with, I am of the view that this
contention would be valid only when the order.
impugned has been pussed within jurisdiction;
but when the impugned order has been passed
without jurisdiction, the challenge goes to the
root of the power of authority to pass the
order and such an order will have to be
considered as patently illegal, passed in
violation of statutory rules. Such an order,
therefore, can never be sustained in the eye
of law and this Court, in exercise of its writ
jurisdiction would be under a duty to correct
such patently illegal and invalid order. - '

8. Even in the case of
Swarupchand (supra), learned single Judge
has only held that a decree need not be
interfered with only on the ground that it
contains some technical defects or
deficiencies and has not held that a decree
passed without jurisdiction, if otherwise
correct, should not be set aside. I must say,
absence of jurisdiction is-cértainly not a
technical defect or some such deficiency
which can bé ignored by the writ Court.

9. In this view of the matter, I
find that the impugned order cannot be upheld
and it desérves to be quashed and set aside.

10. Accordingly the writ
petition is allowed with costs. The impugned
order is set aside. Liberty is given to the
Corporation to proceed in the matter in
accordance with law.

‘Licensed to 'E' LIBRARY. THANE DISTRICT COURT

11. Rule is made absolute in the
above terms. '
Petition allowed.

2017(6) ALL MR 639

IN'THE HIGH COURT OF JUDICATUREAT
BOMBAY
(AURANGABAD BENCH)

R. M. BORDE &
P.R.BORA, JJ.

Shri. Gautam Baburao Maske & Anr.
-7 Vs, =
The State of Maharashtra & Ors.

Public Interest Litigation No. 139 0£2016.
20th March, 2017,

Mr. TEJESH DANDE with Mr. PRASANNA

'DANDE i/o. TEJESH DANDE & ASSOCIATES,

Advs, for Petitioners.

Mrs. A.V. GONDALEKAR; AG!" for Respondent
Nos.1 & 2.

Mr. GK. THIGALE (NAIK), Adv. for Respondent
No.3.

Constituation of India, Arts.226, 14 -
Policy.decision — Judicial review—Decision -
of changing implementing agency from
Municipal Couucil to public works
department — Validity — Government
sclieme for construction of roads,
drainages. etc. in area of Municipal
Council — Municipal Council selected as
implementing agency and part of fund
transferred to Municipal Council -
Municipal Council tendered work to
contractor who completed 60 to 70% work
— Subsequent change in i:nplementing
agency without giving any explanation —
Policy decision of changing implementing
agency is totally adverse to interest of
public at large — Policy decision made in
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The Hon’ble Municipal Commissioner

......

L wh s A
st o, 29/ 209¢- 98

Mira Bhayander Municipal Corporation _
fmrier:- Y/ 03 /20 95

Subject: Reply to letter dated 29/06/2018 addressed by Saji. I. P

to me.
Respected Sir, -
With reference to letter dated 26/06/2018 from Saji . LP' to Municipal
Commissioner, Mira Bhayander Municipal Corporation filed against me, Say as
under: .'

1) It is submitted that with reference to para no 1 all the contents mentioned by

me while filing the nomination form are true and correct.

2) It is sabmitted that with reference to para no 2 under the prescribed election
rules I denied that whatever allegations are alleged against me are false and I
did not conceal any information regarding my pending court cases as I have
only one case pending against me which is copyright case for which the
maximum punishment is not more than 2 years and I have obtained bail in
the said offence and for the same writ petition no. 713/2016 is..pending,for'

quashing before the Hon’ble High Court.

3) It is submitted that with reference to para no 3 in ¢ase no. RCC 393/2017
under section 63, 65, 69, 37, 51 of copyright act and for which the
punishment is not more than 2 years and as per the law where offences are
punishable with imprisonment with two year or more and where charge is
framed and cognizance is taken by the couriypleng with the details of the
cognizance taken and the framing of charge. e o w:":;r:ir
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4) It is submitted that in relation to case RCC 393/2017 filed against me for
which I did not received any summons from the Hon’ble Court thereafter T
checked it online on e-courts the case status it shows that it’s for 1% order
which can be clearly seen, I have annexed the copy of the same unless and
until a charge is framed and cognisancé is taken by the court, it is not
mandatory to write about the case. )

5) It is submitted that with reference to para no 4 the declaration is filed by me
dated 02/08/2017 for the said election, I already mentioned that she is an
Indepe-n'dentf working weman and our relation is strained from past many
years so I could not submit the complete details of my v{/ife Mrs. Mrinal
Raje—ev Mebhra as she is not willing to declare her details and details are not

known to me.

6) It is submitted that I am validly elected Corporator having been elected by
virtue of having secured largest amount of votes in the said election and any
election can only be set aside by a court of law as per sec 16 of the
Maharashtra Municipal Corporation Act, more particularly sec 2 (A) which
says that No election to any corporation shall be called in question except by
an election presented to the Judge referred to in sub- section (1) and Judge
other than the Judge referred to in sub-section (1) shall entertain any dispute

in respect of such election.

7) It is submitted that all the allegations are alleged me are false and baseless
therefore the application filed by the said person is liable to. dismissed or
filed as this kind of objection is not suitable at this stage. .-Thé election
department of the Municipal Corporation has no juﬁsdiction ',tc.) ‘entertain
such application from such type of disgruntled person who are ﬁying to

misuse the law without understanding the law.

8) It is submitted that he has not filed election petition under sec 16 of BPMC

Act and election petition can be set aside only by filing election petition.
P
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9) We are relying on the following citation;
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Faruk Shah Anwar Shah

Vs.

The State of Maharashtra & Ors .
Maharashtra. Municipal Corporation Act (1949), Ss.12, 10-1D-
Disqualification of Municipal Councillor- Appropriate authority- As per
S.lZ.df BPMC Act ‘Judge’ as defined u/s 29 is the appropriate authority-
Disqualification conferred by municipal commissioner 'is without
jurisdiction, hence not sustainable- contention that when order is correct it
need not be interfered, would be valid only when impugned order is passed
within jurisdiction.

Para no 4:-

It is the contention of learned counsel for the petitioner that, the
commissioner has 1o power to make such declaration under section 12 of the
said act and it is the Judge contemplated there-under, who has jurisdiction to
adjudicaté upon the issue. He placed reliance upon the view taken by learned
single judge of this court in case of Surjitsing s/o Jeevansing Girniwale
versus Commissioner, Nanded Waghala Municipal Corporation (2007(3)
Mh.L.J.488:( 2007(2) ALL MR 554) which has become the settled law after
the division bench of this court upheld the view so taken by the learned
single judge in case of commissioner versus. Sutjitsing Jeevansing
Girniwale. (2008(1) Bom.C.R.867 (2007(5) ALL MR 683)

Para No 5:-

Learned AGP for respondent No. 1 as well as learned counsel for
respondent no. 2 submit that the issue is no more res integra after the
Division Bench of this court has confirmed the view taken by learned single
Judge in the case of Surjitsing Jeevansing Girniwale. However, learned
single judge for Respondent no 3 has different opinion. According to him,
the issue may no longer be res intergra, yet there is no need for this court to
‘cause interference in the order passed by the learned Commissioner on the
ground that the order is otherwise correct and whenever correct orders are
passed, this court, in exercise of writ jurisdiction could not make any
interference in such orders despite the fact that the -order is without

jurisdiction. He rehegﬂ@tmemakwb?med single Judge of
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another v/s. Additional Collector, Nagpur and others (2006(2) V&
636).

Para No 7:-

About the contention that when the order is correct, it need not be
interfered with, I am of the view that this contention would be valid only
when the order impugned has been passed ‘Within' jurisdiction; but when the
impugned order has been passed without jurisdiction, the challenge goes to
the ro_bt of the power of authority to pass the order and such an order will
have to be considered as patently illegal, passed in violation of statutory
rules. Such an order, therefore, can never be sustained i‘n the eye of law of
this Court, in exercise of its writ jurisdiction would be a duty to correct such

patently illegal and invalid order.

I request you to not to fall prey to such person.

Thanking you
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