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further documents (if any) which are listed in the Contract Agreement or 
in the Letter of Acceptance. 

'Contract Agreement" means the-Contract Agreement (id any) referred 
to in Sub-clause 1.6 [Contract Agreement]. 

'Contract Completion Certificate" means the certificate issued by the 
Employer's Representative under Sub-clause 8.6 [Contract Completion 
certilccate]. 

'Contract Completion Date' means the date contained in the Contract 
Completion Certificate as being the date on which the Operation Service 
has been completed. 

'Contract Data' means the pages completed by the Employer entitled 
Contract Data which constitute Part A of the Particular Conditions. 

'Contract Period' means the Design-Build Period plus the Operation 
Service Period. 

"Contract Price' means the price defined in Sub-clause 14.1 [The 
Contract Price], and includes adjustments in accordance with the 
Contract. 

"Contractorn means the person named as Contractor in the Letter of 
Tender accepted by the Employer and the legal successors in tile to this 
person. 

"Contractor's Equipment" means all apparatus, machinery, vehicles 
and other things required for the execution and completion of the Works 
and the remedying of any defects. However,' Contractor's Equipment 
excludes Temporary Works, Employer's Equipment (ii any), Plant, 
Materials and any other-things intended to form or forming part of the 
works. 

"Contractor's Documents~ means the calculations, computer 
programs and other software, drawings, manuals, models and other 
documents of a technical nature supplied by the Contractor under the 
Contract; as described in Sub-clause 5.2 [Contractor's Documents]. 

'Contractor's Proposalu means the document entitled proposal, which 
the Contractor submitted with the Letter of Tender, as included in the 
Contract. 

"Contractor's Personnel" means the Contractor's Representative and 
all personnel whom the Contractor utilises on Sie, including the staff, 
labour and other employees of the Contractor and of each 
Suboontractor, and any other personnel assisting the Contractor in the 
execution of the Works and provision of the Operation Service. 

'Contractor's Representative" means the person~named as such by 
the Contractor in the Contract or appointed from time to time by the 
Contractor under Sub-clause 4.3 [Contractor's Representative] who 
acts on behalf of the Contractor. 

'Cost' means all expenditure reasonably incurreded(or to be incurred) by 



the Contractor, whether on or off the Site, including ovehead and similar 
charges, but does not include profit. 
- -  - - - - - -  

'Cost Plus Profitn means Cost plus the applicable percentage agreed and 
stated in the Contract Data Such percentage shall only be added where 
the Sub-Clause states that the Contractor is entitled to Cost Plus Profit. 

'Countryu means the country in,which the Site (or most of it) is located, 
where the Permanent Works are to be executed. 

'Cut-Off Date' means the date, at the end of a specified period stated 
in the Contract Data, after the Time for Completion of the Design-Build 
or any extension thereto granted under Sub-Clause 9.3 [&tension of 
Time for Completion of Design-Build]. 

'DABa means the personor three per& so named in the Contract, or 
other person(s) appointed under Sub-Clause 20.3 [Appointment of the 
Dispute Adjudication Board] or Sub-Clause 20.4 [Failure to Agree 
Dispute Adjudication Board], or Sub-Clause 20.10 [Disputes Arising 
During the 0peration.Service Period]. 

"day" means a calendar day. 

"Design-Build" means all work to be performed by the Contractor under 
the Contract to design, build, test and complete the Works and obtain 
the Commissioning Certificate issued in accordance with SubClause 
9.1 2 [Completion of Design-BuiM] . 

'Design-Build Period' means the period from the Commencement 
Date to the date stated in the Commissioning Certificate. 

'Dispute' means any situation where (a) one Party makes a'daim 
against the other Party; @) the other Party rejects the claim in whole or 
in part; and (c) the first Party does not acquiesce. provided however that 
a failure by the other Party to oppose or respond to the daim, in whole 
or in part, may constikite a rejection if, in the circumstances, the DAB or 
the arbitrator(s), as the case may be, deem it reasonable for it to do so. 

'Employer' means the person named as Employer in the Contract Data 
and the legal succes?jors in title to this person. 

"Employer's Equipment' means the apparatus, machinery and vehicles 
(if any) made available by the Employer for the use of the Contractor in 
the mecution of the Works and/or the Operation Service, as stated in the 
Ehployer's Requirements, but does not include Plant which has not 
been' taken over by the Employer. 

'Employer's Personnel" means the Employer's Representative, the 
assistants referred to in Sub-clause 3.2 [Delegation by the ~ployer 's  
Representative] and all other staff, labour and other employees of the 
Employer's Representative and of the Employer; and any other 
personnel notified to the Contractor, by the Employer or the Employer's 
Representative, as Employer's Personnel. 

'Employer's Representative' means the p m  appointed by the 
Employer to act as Employer's Representative for ttie purposes of the 
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Contract and named as such in the Contract Data, or other person 
appointed from time to time by the Employer and notified as such to the 
Contractor under SubClause 3.4 [Replacement of the Employer's 
RepreSZienitive] . 

'Employer's Requirementsa means the document entitled Employer's 
Requirements, as included in the Contract, and any additions and 
modifications made thereto in accordance with the Contract. Such 
document specifies the purpose, scope, andlor design and/or other 
technical criteria for the execution of the Works and provision of the 
Operation Se~ce .  

'Exceptional Eventn means an event or circumstance which is (a) 
beyond a Party's control; (b) which the Party could not reasonably have 
provided against before entering into the Contract; (@.which having 
arisen, such Party could not reasonably have avoided or overcome; and 
(d) which is not substantialfy attributable to the other Party. 

'FIDIC" means the WEwation Internationale des Ingenieurs-Conseils, 
the International Federation of Consulting Engineers. 

'Final Payment Certificate Design-Build' means the payment 
certificate issued for the Design-Build under SubClause 14.12 [Issue of 
Final Payment Certilicate Desjgn-Build. 

'Final Payment Certificate Operation Service' means the payment 
certificate issued for the Operation Service under SubClause 14.15 
[IS& of Final Payment Certificate Operation Service]. 

'Final Statement Design-Build' means the Statement defined in Sub- 
Clause 14.1 1 [Application fdr final Payment certificate Des@n-Build. 

'Final Statement Operation Service" means the Statement defined in 
SubClause 14.13 [Application for Final Payment Certificate Operation 
Service]. 

'Financial Memorandum' means the document which details the 
Employer's financial anangements and is attached to or forms part of the 
Employer's Requirements. 

'Foreign Currency" means a currency in which part (or all) of the 
Contract Price is payable, but not the Local Cunency. 

'Goodsm means Contractor's Equipment, Materials, Plant and 
Temporary Works, or my of them as appropriate. 

'Interim Payment Certificate" means a payment certificate issued 
under Clause 14 [Confmct Prioe and payment],' .other than the Final 
Payment Certilicak. 

'Laws' means all national (or state) legislation, statutes, ordinances and 
other laws, and regulations md by-laws of any legally constituted public 
authority., 

'Letter of Acceptance' means the letter of formal acceptance, signed by 
the Employer, of the Letter of Tender, including any arine~ed memoranda . 
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comprising agreements between and signed by both Parties. If there is no 
such Letter of Acceptance. the expression 'Letter of Acceptance" means 
the Contract Agreement and the date of issuing or rece~ng the Letter of - 

Acceptance means the date of signing the Contract Agreement. 

1.1.49 "Letter of Tender" means the document entitled Letter of Tender, wbich 
was completed by the Contractor and indudes the signed offer to the 
Employer for the execution of the Works and provision of the Operation 
Service. 

3 

1.1.50 "Local Currency" means the currency of the Country. 

1.1.51 "Maintenance Retention Fund" and "Maintenance Retention 
Guarantee" mean the fund and guarantee respectively provided for 
under Sub-Clause 14.19 [Maintenance Retention Fund. 

1.1.52 "Materials" means things of all kinds (other than Plant) wbether on the 
Sie or otherwise allocated to the Contract and intended to form or 
forming part of the Works, including the supply-only Materials (if any) to 
be supplied by the Contractor under the Contract. ' 

1.1 -53 'Notice" means a written communication identified as a Notice and 
issued in accordance with the provisions of Sub-Clause 1.3 [Notices and 
Other Communications]. 

1 .I -54 'Operating Licence" means the licence referred to in Sub-clause 1.7 
[Operating Licence] by wbich the Employer grants a royalty-free licence 
to the Contractor to operate and maintain the Works during the 
Operation Service. 

1 .I .55 "Operation Management Requirements' means the set of procedures 
and requirements, provided by the Employer, included in the Ernployei's 
Requirements for the proper implementation of the Operation Service. 

1.1.56 "Operation and Maintenance Plan' means the plan for operating and 
maintaining the facility, submitted by the Contractor, and agreed and 
included in the Contract. 

1 .I .57 '~~er$t ion Service" means the operation and maintenance of the 
facility as set out in the Operation Management Requirements. 

1.1.58 'Operation Service Periodn means the period from the date stated' in 
the Commissioning Certificate as provided for under Sub-Clause 10.2 
[Commemxment of Opevation Sm'ce] to the date stated in the 
Contract Completion Certificate. - 

1 .I .59 "Pad$ means the Employer or the Contractor, as..the context requires. G 

1.1.60 "Performance Security0 means the security under Sub-Clause 4.2 A 

[Performance Security]. 
-2 

"Permanent Works" means the permanent works to be designed, 
executed and operated by the Contractor under the Contract. 3 

"Plantu means the apparatus, machinery and vehides intended to form - 
or forming part of the Permanent Works. 
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1.1.63 'Provisional Sum" means a sum (if any) which is specified in the 
Contract by the Employer as a Provisional Sum, for the execution of any 
part of the Works or for the supply of Plant, Materials or services under 
Sub-clause 1 3.5 [Provisional Sums]. 

"Rates and Prices' means the rates and prices inserted in the Scheduk 
for the design, execution and completion of the Works and for the 
provision of the Operation Service as in-rated in the Contract. 

"Retention Money" means the accumulated retention monies which the 
Employer retains under Sub~Clause 14.3 (Application for Advance and 
.Interim Payment Ckn%cates]. 

'Retention Period' means the period of 1 year after the date stated in 
the Commissioning Certificate for the completion of outstanding work. 

'Risk of Damage" means a risk which results in physical loss or damage 
to the Works or other property belonging to either Party, other than a 
Commercial Risk. 

"Schedules" means the document(s) entitled Schedules, completed by 
the Contractor and submitted with the Letter of Tender, as incorporated 
in the Contract. Such documents shall include the Asset Replacement 
Schedule, and may also include data, lists, Schedules of Payments 
andlor prices, and guarantees. 

"Schedule of Payments' means those Schedules (if any) incorporated 
in the Contract showing the manner in which payments are to be made 
to the Contractor. 

'Section' means a part of the Works specified in the Contract Data as 
a Section (if any). 

'Section Commissioning ~ertificate" means a certificate issued by the 
Employer's Representative to the Contractor under Sub-Clause 11.7 
[Commi+ioning CWtd7cate]. 

1.1.72 'Site' means the places where the Permanent Works are to be executed 
and to *ich Plant and MateraAs are to be delivered, and where the 
Operation Service is to be provided, and any other places as may be 
specified in the Contract as forming part of the Site. 

1 .1 .73 "Statement' means a financial Statement submitted by the Contractor 
as part of an application, under Clause 14 [Contact Price and Payment], 
for a payment certificate. 

1.1.74 'Subcontractor' means any .person named in the Contract as a 
subcontractor, or any person appointed as a subcontractor, for a part of 
the Works; and the legal successors in title to each of these persons. 

1 .1 .75 "Tender". means the Letter of Tender and all other documents which the 
Contractor submitted with the Letter of Tender, as incorporated in the 
Contract. 

"Tests on Completion of Design-Build' means-.the tests which are 
specified in the Contract or agreed by both Parties -or instructed as a 
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Variation, and which are to be canied out under Clause 11 [Testing] 
before the Works or a Section (as the case may be) are deemed to be fit 
for purpose as defined in the Employer's Requirements. 

1 -1.77 "Tests Prior to Contract Completion" means the tests (if any) which are 
specified in the Contract and any other such tests as may be agreed by 
the Employer's Representative and the Contractor or instructed as a 
Variation and which are to be canied out under Clause 11 [Testing] 
before the expiry of the Contract Period. 

1.1 -78 'Time for Completion.of Design-Build" means the time for completing 
the Design-Build or a Section thereof (as the case may be) under Sub- 
Clause 9.2 [Time for Comp/etion of Design-Build], as stated in the 
Contract Data (with any extension under Sub-Clause 9.3 [mensbn of 
Time for Completion of Design-Build]), calculated from the 
Commencement Date. 

1.1 -79 'Temporary Works' means all temporary works of every kind (other 
than Contractor's Equipment) required on Site for the execution, 
completion and operation of the Works. 

1.1.80 "Unforeseeable' means not reasonably foreseeable by an experienced 
contractor by the date for submission of the Tender. 

1.1.81 'Variation" means any change to the Employer's Requirements or the 
Works, which is instructed or approved as a Variation under Clause 13 
[Variations and Adjustments]. 

1.1 -82 'Works" means the Permanent Works and Temporary Works or either of 
them as appropriate and the facility to be operated by the Contractor 
during the Operation Service Period. 

1.1.83 year" means 365 days. 

Interpretation In the Contract, except wher; the context requires otherwise: 

(a) words indicating one gender include all genders; 
@) words indicating the singular also include the plural and words indicating the 

plural also include the singular; 
(c) provisions including the word 'agree'. 'agreed' or "agreement" require the 

L 

agreement to be recorded in writing; 
(ci) 'written' or "in writing' means hand-written, type-written, printed or 

electronically made, and resuiting in' a permanent record; 
(e) 'shall' means that the Party or person referred to has an obligation under the 

Contract to perform the duty referred to; and 
d 

(f) 'may' means that the Party or person referred to has the choice of whether to 
J 

act or not in the matter ref- to. 

~- 
The marginal words and other headings shall not be taken into consideration in the 
interpretation of these Conditions. .A. 

J 
r these Conditions provide for the g ~ n g  or issuing of a Notice or other 

Communicatio ication including approvals, certificates, consents, determinations, - 
ns and requests, such Notice or commun.don shall be; 
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(b) whether or not an experienced contractor should have discovered the error 
when scrutinising the Employer's Requirements under Sub-clause 5.1 [General 
Design Obligations]; and 

(c) the measures which the Employer's Representative requires the Contractor to 
take to rectify the error. 

If the Contractor suffers delay and/or incurs cost as a result of an error in the 
Employer's Requirements, and an experienced contractor exercising due care would 
not have discovered the error when scrutinising the Employer's Requirements under 
Sub-Clause 5.1 [General Design Obligathns], the Contractor shall be entitled, subject 
to Sub-Clause 20.1 [Contractor's Claims], to: 

(i) an extension of time for any such delay, if completion is or will be delayed under 
Sub-clause 9.3 [Edensbn of Time for Completion of Design-Build]; and 

(ii) payment of any such Cost Plus Profit, which shall be included in the Contract Price. 

Employer's Use of As between the Parties, the Contractor shall retain the copyright and other intellectual 
Contractor's Documents property rights in the Contractor's Documents and other design documents made by 

(or on behalf 09 the Contractor. 

1.12 

Contractor's Use of 
Employer's Documents 

1.13 - 
Confidential 

The Contractor shall be deemed (by signing the Contract) to give to the Employer a 
non-terminable transferable non-exclusive royalty-free licence to copy. use and 
communicate the Contractor's Documents, including making and using modifications 
of them. This licence shall: 

.(a) apply throughout the actual or intended working life (whichever is longer) of the 
relevant part of the Works; 

(b) entitle any person in proper possession of the relevant part of the Works to 
copy, use and communicate the Contractor's Documents for the purposes of 
completing, operating, maintaining, altering, adjusting, repairing and 
demolishing the Works; 

(c) in the case of Contractor's Documents which are in the form of computer 
programs and other soflware, permit iheir use on any computer on the Site and 
other places as envisaged by the Contract, including replacements-of any 
computers supplied by the Contractor; and 

.(d) enable the Employer to relet the Contract as provided for under Sub-clause 
15.2 [Tevminatbn h r  Contractor's Default]. 

The Contractor's Documents and other design documents made by (or on behalf ot) 
the Contractor shall not, without the Contractor's consent, be used, copied or 
communicated to a third party by (or on behalf of) the Employer for purposes other 
than those permitted under this Sub-clause. 

As between the Parties, the Employer shall retain the copyright and other intellectual 
property rights in the Employer's Requirements and other documents made by (or on 
behalf of) the Employer. The Contractor may, at his cost, cbpy, use, and obtain 
communication of these documents for the purposes of the Contract They shall not, 
without the Employer's consent, be copied, used, or communicated to a third party 
bv the Contractor. exce~t as necessarv for the ~ u m e s  of the Contract. 

ntractor shall disclose all such confidential and other information as the 
s Representative may reasonably require in order to ve,rify the Contractor's 

ce with the Contract. . 
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The Contractor shall treat the details of the Contract as priiate and confidential, 
except to the extent necessary to cany out his obligations under the Contract. The 
Contractor shall not publish, permit to be published, or disclose any particulars of the 
Contract in any trade or technical paper or elsewhere without the previous consent in 
writing of the Employer. The said consent shall not be unreasonably withheld. 

The Employer shall treat all information designated by the Contractor as confidential, as 
confidential, and shall not disclose it to third parties, except as maybe necessary when 
exercising his rights under Sub-Clause15.2 [Termination for Contractor's Default]. 

Complianc@with Laws The Contractor shall, in performing the Contract, comply with applicable Laws. 
Unless otherwise stated in the Employer's Requirements: 

(a) the Employer shall have obtained (or shall obtain) the planning, zoning, building 
permit, or similar permission for the Permanent Works and for the Operation 
Service, and any other permissions described in the Employer's Requirements 
as having been (or being) obtained by the Employer; and the Employer shall 
indemnify and hold the Contractor harmless against and from the 
consequences of any failure to do so; 

(b) the Contractor shall give all notices, pay all taxes, duties and fees, and obtain all 
further permits, kemes and approvak, as required by the Laws, in relation to the 
design, ex- and completion of the Works and Operation Service and the 
remedying of any defects; and the Contractor shall indemnify and hold the 
Employer harmless against and from the consequences of any failure to do so; and 

(c) the Contractor stall at all times and in all respects comply with, give all notices 
under, and pay all fees required by any licence obtained by the Employer in 
respect of the Site or the Works or Operation Service, whether relating to the 
Works or Operation Service on or off the Site. 

Joint and Several If the Contractor constitutes (under applicable L&S) a joint venture, consortium or 
Liability other unincorporated grouping of two or more persons: 

(a) these persons shall be deemed to be jointly and severally liable to the Employer 
for the performance of the Contract; 

(b) these persons shd notify the Employer of their leader who shall .have authority 
to bind the Contractor and each of these persons; and 

(c) the Contractor shall not alter his composition or legal status without the prior 
consent of the Employer. 

a ,I . 

Th mployer 

.2.1 
Right of Access to The Employer shall gwe the Contractor right of access to, and possession of, all or 
the Sie part of the Site within the time (or times) stated in the Contract Data. The right and 

possession may not be exdusive to the Contractor. If, under the Contract, the 
Employer is required to give the Contractor possession of any foundation, structure. 
plant or means of access, the Employer shall do so in the time and manner stated in 

ployer's Requ'wments. However, the Employer may withhold any such right or 
on until the Performance Security has been received. 

uch time is stated in the Contract Data, the Employer shall give the Contractor 
f access to, and possession of, the Site within such times as may be required 
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to enable the Contractor to proceed in accordance with the programme submitted 
under SubClause 8.3 [Programme]. 

If the Contractor suffers delay andlor incurs cost as a result of a failure by the 
Employer to give any such right or possession within such time, the Contiactor shall 
give Notice to the Employer's Representative and shall be entitled subject to Sub- 
Clause 20.1 [Confractor's Claims] to: 

(a) an extension of time for any such delay, if completion is or will be delayed, 
under Sub-clause 9.3 [Ekfensbn of Time for Completion of Design-Build]; and 

(b) payment of any such Cost Plus Profit, W c h  shall be included in the Contract 
Price. 

After recereceNing this Notice, the Employer's Representative shall proceed in accordance 
with Sub-Clause 3.5 [Determinations] to agree or determine these matters. 

However, if and to. the extent that the Employer's failure was caused by any error or 
delay by the Contractor, including an error in, or delay in the submission of, any of the 
Contractor's Documents, the Contractor shall not be entitled to such extension of 
time or cost. 

Pemi i ,  Licences or The Employer shall provide, at the request of the Contractor, such reasonable 
Appmvals assistance as to allow the Contractor to obtain: 

(a) . copies of the Laws of the Country which are relevant to the Contract but are 
not readily available; and 

(b) any permits, licences or approvals required by the Laws of the Country, 
including details of the information required, to be submitted by the Contractor 
in order to obtain such permits, licences or approvals: 

(i) which the Contractor is required to obtain under Sub-clause 1.14 
[Comfliance with Laws]; 

(ii) for the delivery of Goods, including clearance through customs; and 
(iii) for the export of Contractor's Equipment when it is removed from the Site. 

Employer's Personnel The Employer shall be responsible for ensuring that the Employer's Personnel and the 
Employer's other cmtmctors'on the Site: 

( co-opemte with the Contractor's efforts under SubClause 4.6 [Coqwafion]; and 
(b) take actions similar to those which the Contractor is required to take under sub- 

paragraphs (a), (b) and (c) of Sub-Clause 4.8 [Safety Procedures] and under 
Sub-Clause 4.1 8 [Protection of the Environment]. - . 

Employer's Financial The Employer's mgements  for financing the design, execution and operation of the 
~ k g e m e n t s  Works, including the provision.of the Asset Replacement Fund, shall be detailed in the 

Financial Memorandum. 
. , 

If the Employer intends to make any material changes to the financial arrangements 
. to do so because of changes in his financial or economic situation, the 

oyer shall give Notice to the Contractor, with detailed particulars. W i i n  28 days 
. receiving any request of the Contractor the Employer shall give reasonable 

nce that financial arrangements have been made and qre being maintained 
-., will enable the Employer to pay the Contract Price. 
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(a) any failure to disapprove any work, Plant, Materials or any part of the Operation 
Sewice shall not constitute approval, and shall therefore not prejudice the right 
of the Employer's Representative to reject the work, Plant, Materials or any part 
of the Operation Service; and 

(b) if the Contractor questions any determination or instruction of an assistant, the 
Contractor may refer the matter to the Employer's Representative, rho shall 
promptly confirm, reverse or vary the determination or instruction. 

lnsttuctions of the The Employer's Representative may issue to the Contractor (at any time) instructions 
Employer's which may be necessary for the execution of the Works and the remedying of any 
Representative defects, all in accordance with the Contract. The Contractor shall only take 

instructions from the Employer's Representative, or from an assistant to whom the 
appropriate authority has been delegated under this Clause. If an instruction 
constitutes a Van'ation, Clause 13 [Variations and A@ustments] shall apply. 

The Contractor shall comply with the instructions given by the Employer's 
~e~resbntative or delegated assistant on any matter related to the Contract. These 
instructions shall be given in writing. 

If the Contractor considers that any instruction of the Employer's Representative does 
not comply with applicable Laws or is technically impossible, he shall immediately 
notify the Employer's Representative in writing. The Employer's Representative shall 
then either confirm or amend such instruction. 

Replacement of the If the Employer intends to replace the Employer's Representative, the Employer shall. 
Employer's not less than 42 days before the intended date of replacement, give Notice to the- 
Representative Contractor of the name, address and relevant experience of the intended replacement 

Employer's Representative. 

The Employer shall not replace the Employer's Representative with a person against 
whom the Contractor raises reasonable objection by Notice to the Employer, with 
supporting particulars. 

Determinations Whenever these Conditions provide that the Employer's Representative shall proceed 
in accordance with this SubClause to agree or determine any matter, the Employer's 
Representative shall consult with each Party in an endeavour to reach agreement. If 
agreement is not achieved, the Employer's Representative shall make a fair 
determination in accordance with the Contract, taking due regard of all relevant 
circumstances. 

The Employer's Representative shall give Notice to both W e s  of each agreement or 
determination, with supwng particulars. Each Party shall give effect to each 
.agreement or determination unless and until revised under Clause 20 [Clams, 
Disputes and Ahitration]. 

. . 

Contractor's G ntractor shall design, execute and complete the Works and provide the 
Service in accordance with the Contract and shall re_medy any defects in 
. When completed, the .Works shall be fit for the purposes for which the 
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Works are intended as defined in the Contract, and the Contractor shall be 
responsible for ensuring that the Works remain fit for such purposes during the 
Operation ~e~ce'period. 

The Contractor shall provide the Plant and Contractor's Documents specified in the 
Contract, and all Contractor's Personnel, Goods, consumables and other things and 
services, whether of a temporary or permanent nature, required to meet the 
Contractor's obligations under the Contract. 

The Works shall include any .work which is necessary to satisfy the Employer's 
Requirements, Contractor's P r o p d  and Schedules, or is implied by the Contract, 
and all works which (although not mentioned in the Contract) are necessary for 
stability or for the completion, or safe and proper operation, of the Works. 

The Contractor shall be responsible for the adequacy, stability and safety of all Site 
operations, of all methods of construction and of all the Works during both the Design- 
Build Period and the Operation Service Period. 

The Contractor shall, whenever required by the Employer's Representative, submit 
details of the arrangements and methods which the Contractor proposes to adopt for 
the execution of the Works. No significant alteration to these arrangements and 
methods shall be made without this having previously been notified to the Employer's 
Representative. 

The contractor shall attend all meetings as reasonably required by the Employer or 
the Employer's Representative. 

Performance Security The Contractor shall obtain at his cost the Performance Security for proper 
performance of the Contract, in the amounts and currencies set out in the Contract 
Data. If no amount is stated in the Contract Data, this Sub-Clause shall not apply. 

At the end of the Retention Period, the Contractor is entitled to a reduction,of the 
amount of the Performance Security, as stated in the Contract Data. 

The Contractw shall d e l i i  the Perfonname Security to the Employer withi 28 days after 
receiving the Letter of Acceptance, and shall send a copy to the Employer's 
Representative. The Perfomce Seaui!y shall be issued by an entity and from within a 
country (or other jurisdiction) approved by the Employer, and shall be based on the sample' 
form included in the tender documents, or in another form approved by the Employer. 

The Contractor shall ensure that the Performance Security is valid and enforceable until 
the h u e  of the Contract Completion Certificate. If the terms of the Performance 
Security specify its expiry date, and the Contractor has not become entitled to receive 
the Contract Completion Certificate by the date 28 days prior to the expiry date, the 
Contractor shall extend the validity of the Performance Security until the Works and the 
Operation Service have been completed (or alternatively, until the Contractor has been 
entitled to receive the Contract Completion Certificate). Failure by the Contractor to 
maintain the validity of the Performance Security shall be grounds for termination in 
accordance with Sub-Clause 15.2 [Tminatbn for Contractor's Defauff]. 

Employer shall not make a claim under the Performance Security except for 
nts to which the Employer is entitled under the Contract in the event of: 

failure by the Contractor to extend the validity of the P e r f i  ~ecudy as 
described in the preceding paragraph, in which event the W o y e r  may daim 
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the full or, in case of an earlier reduction, the reduced amount of the 
Performance Security; 

(b) failure by the Contractor to pay the Employer an amount due, as either agreed 
by the Contractor or determined under Sub-clause 3.5 [Detminations] or 
Clause 20 [Claims, Disputes and Arbitration], within 42 days after this 
agreement or determination; 

(c) failure by the Contractor to remedy a default within 42 days after receiving the 
Employer's Notice requiring the defautt to be remedied; or 

(d) circumstances which entitle the Employer to terminate under Sub-Clause 15.2 
[Termination for Contractor's Default], irrespective of whether Notice of 
termination has been given. 

The Employer shall indemnify and hold the Contractor harmless against and from all 
damages, losses and expenses (including legal fees and expenses) resulting from a 

:,- claim under the Performance Security which the Employer was not entied to make: 

The Employer shall return the Performance Security to the Contractor within 21 days 
after receiving a copy of the Contract Completion Certificate. 

Contractor's The Contractor shall appoint the Contractor's Representative and shall give him all 
Representative authority necessary to act on the Contractofs behalf under the Contract. 

Unless the Contractor's Representative is named in the Contract, the Contractor shall, 
prior to the Commencement Date, submit to the Employer's Representative for 
consent the name and particulars of the person the Contractor proposes to appoint 
as Contractor's Representative. If consent is withheld or subsequently revoked, or if 
the appointed person fails to act as Contractor's Representative, the Contractor shall 
similarly submit the name and particulars of another suitable person for such 
appointment. 

The Contractor shall not, without the prior consent of the Employer's Representative, 
revoke the appointment of the Contractor's Representative or appoint a replacement. 

The whole time of the Contractor's Represeritatiie shall be given to directing the 
Contractor's performance of the Contract. If the Contractor's Representative is to be 
temporarily absent from the Site during the execution of the Works or provision of the 
Operation Service,. a suit& replacement person shall be appointed, subject to the 
Employer's Representative's prior consent, and the ErnployerSs Representative shall . 

be notified accordingly. 

The Contractor's Representative shall, on behalf of the Contractor, receive instructions 
under SubClause 3.3 [Instructions of the 6npIoyer's Representative]. 

The Contractor's Representative may delegate any powers, functions and authority to 
any competent person, and may at any time revoke the delegation. Any delegation or 
revocation shall not take effect until the Employer's Representative has received prior 
Notice signed by the Contractor's Representative, naming the person and specifying 
the powers, functions and authority being delegated or revoked. 

The Contractor's Representative and all these persons shall be fluelit in the language 
mmunications defined in Sub-clause 1.4 [Law and Language]. 

tractor shall not subcontract the whole of the W*. Unless otherwise 
Contractor shall not subcontract the provision of the Operation Se~ce.  
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The Contractor shall be responsible for the acts or defaults of any Subcontractor. his 
agents or employees, as if they were the acts or defaults of the Contractor. Unless 
otherwise stated in the Particular Conditions: 

(a) the Contractor shall not be required to obtain consent to suppliers cf Materials, 
or to a subcontract for which the Subcontractor is named in the Contract; 

(b) the prior consent of the Employer's Representative shall be obtained to other 
proposed Subcontractors; and 

(c) the Contractor shall give Notice to the Employer's Representative not less than . 
28 days' prior to the intended date of the commencement of each 
Subcontractor's work, and of the dommencement of such work on the Sie. 

If any Subcontractor is entitled under any contract or agreement relating to the Woks 
to relief from any risk on t e h  additional to or broader than those specified in the 
Contract, such additional .or broader events or circumstances shall not excuse the 
Contractor's non-performance or entitle him to relief under the Contract. 

Nominated In this SubClause, 'nominated Subcontractor' means a Subcontractor named as 
Subcontractors such in the Employer's Requirements or whom the Employer's Representative, under 

Clause 13 [Variations and Adjustments], instructs the Contractor to employ as a 
Subcontractor. The Contractor shall not be under any obligation to employ a 
nominated Subcontractor against whom the Contractor raises reasonable objjtion 
by Notice to the Employer's Representative as soon as practicable, with supporting 
particulars. ' 

Co-operation The Contractor shall, as specified in the Contract or as instructed by the Employer's 
Representative, allow appropriate opportunities for carrying out work to: . 

(a) the Employer's Personnel; 
Ib) any other contractors employed by tine Employer, and 
(c) the personnel of any legally constituted public authorities; 

who may be employed in the execution on or near the Sie of any work not included 
in the Contrad. 

Any su,ch instruction shall constitute a Variation i f  and to the extent that it causes the 
&tractor to incur Unforeseeable cost. Services for these personnel and other 
contractors may indude the use of Contractorls'Equipment, Temporary Works or 
access arrangements which are the responsibility of the Contractor. 

The Contractor shall be responsible for his construction and operation activities on the - 
Sic, and shall co-ordinate his own activities with those of other contractors to the 
extent (ii any) specitied in the Employer's Requirements. 

If, under the Contract, the Employer is required to give to the Contractor possesion - 
of any foundation, structure, plant or means of access in accordance with 
Contractor's Documents, the Contractor shall submit such documents to the - 
Employer's Representative in the time and manner stated in the Employer's 
Reauirernents. - 

-> 

et out the Works in relation to original points, tines and levels of 
the Contract or notified by the Employer% Representative. The 

shall be responsible for the correct positioning of all parts of the Works, 
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and shall rectify any error in the positions, levels, dimensions or alignment of the 
works. 

The Employer shall be responsible for any errom in these specified or notitied items of 
reference, but the Contractor shall use reasonable efforts to v a i  their accuracy 
before they are used. 

If the Contractor suffers delay andlor incurs cost from executing work which was 
necessitated by an error in these items of reference, and an experienced contractor 
could not reasonably have discovered such error and avoided this delay and/or cost, 
the Contractor shall give Notice to the Employer's Representative and shall be entitled 
subject to Sub-clause 20.1 [Contractor's Claims] to: 

(a) an extension of time for any such delay, if completion is or will be delayed, 
under SubClause 9;3 [&tension of Time for Completion of Design-~uild]; and 

(b) payment of any such Cost Plus Profit, which shall be induded in the Contract 
Price. 

After receiving this Notice, the Employer's Representative shall proceed in a&rdance 
with sub-clause 3;5 [Defenninations] to agree or determine (i) whether and (ii so) to 
what extent the error could not reasonably have been discovered, and (ii) the matters 
described in sub-paragraphs (a) and (b) above related to this extent. 

Safety Procedures The Contractor shall: 

(a) comply with all applicable safety regulations; 
(b) take care for the safety of all persons entitled to be on the Site; 
(c) use reasonable efforts to keep the Sie and Works clear of unnecessary 

obstruction so as to avoid danger to these persons; 
(d) provide fencing, lighting, guarding and watching of the Works until the issue of 

the Contract Completion Certificate; arid 
(e) provide any Temporary Works (including roadways, footways, guards and 

fences) which may be necessary, because of the execution of the Works, for 
the use and protection of the public and of owners and occupiers of adjacent 
land. 

Quality Assurance The Contractor shall institute a q u d i  assurance system to demonstrate compliance 
with the reqljirements of the Contract The system shall be in accordance with the 
details stated in the Contract. The Employer's Representative shall be entitled to audit 
any aspect of the system. 

Detaik of all procedures and compliance documents shall be submitted to the 
Employer's Representative for information before each design, execution and 
operation stage is commenped. When any document of a technical nature is issued 
to the hployer's Representative, evidence of the prior approval by the Contractor 
himself shall be apparent on the document itself. 

Compliance with the .quali assurance system shall not relieve the Contractor of any 
of his duties, obligations or responsibilities under the Contract. . 

ployer shall have made available to the Contractor for hi information, prior to 
ase Date, all relevant data in the Employer's po$sesjon on sub-surface, 
ogical and climatic conditions at the Sie, including environmental aspects. The 



Employer shall similarly 'make available to the Contractor all such data which come 
into the Employer's possession after the Base Date. The Contractor shall be 
responsible for interpreting all such data. 

To the extent which was practicable (taking account of cost and time), the Contractor. 
shall be deemed to have obtained all necessary information as to risks, contingencies 
and other circumstances With may influence or affect the Tender or Works or the 
provision of the-Operation Service. .To the same extent, the Contractor shall be 

. .  . deemed to have inspected and examined the Site, its surroundings, the above data . . 

and other available information, and to have been satisfied before submiiing the 
Tender as to all relevant matters, including (without limitation): 

(a) the form and nature of the Site, including sub-surface conditions; 
@) the hydrological and dirnatic conditions; . 

(c) the extent and nature of the work and ~ o o d s  necessary for the execution and 
completion of the Works and the remedying of any defects; 

(d) the Laws, procedures of regulatory and other authorities and labour practices 
of the Country; and 

(e) the Contractor's requirements for access, accommodation, facilities, 
personnel, power, transport, water and other services. 

Sufficiency of the The Contractor shall be deemed to:. 
Accepted Contract 
Amount (a) have satisfied himself as to the correctness and sufficiency of the Accepted 

Contract Amount; and 
(b) have based the Accepted Contract Amount on the data, interpretations, 

necessaty information, inspections, examinations and satisfacfin as to all 
relevant matters referred to in Sub-Clause 4.10 [Site Dafa], and any further data 
relevant to the Contractor's design. 

The Accepted Contract Amount covers all -the Contractor's obligations under the 
Contract (including those under Proyisional Sums, if any) and all things necessary for 
the proper design, execution and completion of the Works, the remedying of any 
defects and the provision of the Operation Service. 

Unforeseeable Physical In this Sub-Clause, "physical condjtionsu means natural physical conditions and man- 
Conditions made and other physical o b ~ c t i o n s  and pollutants, which the Contractor 

encounters at the Site when executi-ng the Works, including sub-surface and 
hydrological conditions but excluding dimatic conditions. 

If the Contractor encounters adverse physical conditions which he considers to have 
been Unforeseeable, the Contractor 'shall give Notice to the Employer's 
Representative as soon as practicable. 

This Notice shall describe the physical conditions, so that they can be inspected by 
the Employer's Representative. and shall set out the reasons why the Contractor 
considers them to be Unforeseeable. The Contractor shall continue executing the 
Works, using such proper and reasonable measures as are appropriate for the 
physical condions, and shall comply with any instructions which the Employer's 

entative may give. If an instruction constitutes aVariation. Clause 13 [Van'ations 
~ustments] shall apply. 

to the extent that the Contractor encounters physical condins which are 
eeable, gives such a Notice, and suffers delay and/or incurs cost due to these 
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conditions, the Contractor shall be entitled subject to Sub-Clause 20.1 [Contractor's 
Claims] to: 

(a) an extension of time for any such delay, if completion is or will be delayed. 
under Sub-Clause 9.3 (Hension of Time for Completion of Design-Build]; and 

(b) payment of my such Cost, which shall be included in the Contract Price. 

After receiving such Notice and inspecting andlor investigating these physical 
conditions, the Employer's Representative shall proceed in accordance with Sub- 
Clause3.5 [Detminations] to agree or deferinine (i) whether and (id so) to what extent 
these physical conditions were Unforeseeable, and (ii) the matters described in sub- 
paragraphs (a) and (b) above. 

However, before additional Cost is finally agreed or determined under (ii), the 
Employer's Representative may also review whether other physical conditions in 
similar parts of the Works (if any) were more favourable than could reasonably have 
been foreseen when the Contractor submitted the Tender. If and to the extent that 
these more favourable conditions were encountered, the Employer's Representative 
may proceed in accordance with Sub-clause 3.5 [Detminations] to agree or. 
determine the reductions in Cost which were due to these conditions, which may be 
included (as deductions) in the Contract Price and payment certificates. However, the 
net effect of all adjustments under sub-paragraph @) and all these reductions, for all 
the physical conditions encounter6d in similar pads of the Works, shall not result in a 
net reduction in the Contract Price. 

The Employer's Representative may take account of any evidence of the physical 
conditions foreseen by the Contractor when submitting the Tender, which may be 
made available by the Contractor, but shall not be bound by any such evidence. 

Rights of Way and The Contractor shall bear all costs and charges for special andlor temporary rights- 
Facilities of-way which he may require, including those for access to the Site. The Contractor 

shall also obtain, at his risk and cost, any additional facilities outside the Site which he 
may require for the purposes of the Works. 

Avoidance of The Contractor shall not interfere unnecessarily or improperly with: 
Interference 

(a) the convenience of the public; or . ' . 

@) the access to and use and occupation of all roads and footpaths, irrespective 
of whether they are public or in the possession of the Employer or of others. 

The Contractor shall indemnify and hold the Employer harmless against and from all 
damages, losses and expenses (induding legal fees and expenses) resulting from any 
such unnecesary or improwr interference. 

Access Route The Contractor shall be deemed to have been satistied as to the suitability and 
availability of access routes to the Site. The Contractor shall use reasonable efforts to 
prevent any road or bridge from being damaged by the Contractor's traffic or by the 
Contractor's Personnel. These efforts shall include the proper use of appropriate 

des and routes. 

t as otherwise stated in these Conditions: 

the Contractor shall (as between the Parties) be responsible for any 

20 FlD@ Conditions of Contcad for OBO webs, 1st Edith. 2008 



maintenance which may be required as a result of his use of access routes; 
(b) the Contractor shall provide all necessary signs or directions along access 

routes, and shall obtain any permission which may be required from the 
relevant authorities for his use of routes, signs and directions; 

(c) the Employer shall not be responsible for any claims which may arise from the 
use or otherwise of any ac5x.s route; 

(d) the - Employer does not g m t &  the suitability or availability of particular 
access routes; and 

(e) Costs due to non-suitability or non-availability, for the use- required by the 
Contractor, of access routes shall be borne by the Contractor. 

Transport of Goods Unless otherwise stated in the Particular Conditions: 

(a) the Contractor shall give Notice to the Employer's Representative not less than 
21 days prior to the date on which any Plant or a major item of other Goods 
will be delivered to the Sie; and 

(b) the Contractor shall be responsible for packing, loading, transporting, receiving, 
unloading, storing and protecting all Goods and other things required for the 
Works or provision of Operation Service; and 

(c) the Contractor shall indemnify and hold the Employer harmless against and 
from all damages, losses and expenses (including legal fees and expenses) 
resulting from the transport of Goods, and shall negotiate and pay all claims 
arising from their transport. 

Contractor's Equipment The Contractor shall be responsible for all Contractor's Equipment. When brought on 
to the Site, Contractor's Equipment shall be deemed to be exclusively intended for the 
execution of the Works and provision of the Operation Service. The Contractor shall 
not remove from the Sie any major items of Contractor's Equipment without the 
consent of the Employer's Representative. However, consent shall not be required for 
vehicles transporting Goods or Contractor's Personnel off Site. 

Protection of the The Contractor shall take all reasonable steps to protect the environment-(both on and 
Environment off the Sie) and to limit damage and nuisance to people and property resulting from 

pollution, noise and other results of his operations. 

The Contractor shall ensure that em'bsions, surface discharges and effluent from the 
Contractor's activities shall not exceed the values indicated in the Employer's 
Requirements, and shall not exceed the values prescribed by applicable Laws. 

Electricity, Water q d  Except as stated below, the Contractor shall be responsible for the provision of all 
Gas electricity, water and other services he may require. 

The Contractor shall be entitled to use for the purposes of the Works and provision of 
the Operation Service such supplies of electricity, water, gas and other &rvices as 
may be available on the Site and of which details are given in the Employer's 
Requirements. 

h a case the Contractor shall take over in his own name and shall be responsible 
rnent of the electricity, water, gas and other services to the ut i i i  provider. The 

allowed to take over the existing service entry and provision points 
nsible for taking and recording such informatiun -as is necessary for 

tlrty providers to correctly charge the Contractor from the Commencement Date. 
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4.20 The Employer shall make the Employer's Equipment (if any) available for the use of the 
Employer's Equipment Contractor in the execution of the Works in accordance with the details, arrangements 
and Free-Issue Materials and prices stated in the Employer's Requirements. Unless otherwise stated in the 

Employer's Requirements: 

(a) the Employer shall be responsible forthe Employer's Equipment, except that 
(b) the Contractor shall be responsible for each item of Employer's Equipment 

whilst any of the Contractor's Personnel is operating it, driving it, directing it or 
in possession or control of it. 
. . . .. . 

The appropriate quantities and the amounts due (at such stated prices) for the use 
of Employer's Equipment shall be agreed or determined by the Employer's 
Representative in accordance with Sub-clause 20.2 [Employer's Claims] and Sub- 
Clause 3.5 .[Determinations]. The contractor shall pay these amounts to the 
Employer. 

The Employer shall supply, free of charge. the 'free-issue materials" (if any) in 
accordance with the details stated in the Employer's Requirements. The Employer 
shall, at hi risk and cost, provide these materials at the time and place spedfied in 
the Contract. The Contractor shall then visually inspect them, and shall promptly give 
Notice to the Employer's Representative of any shortage, defect or default in these 
materials. Unless otherwise agr& by both Parties, the Employer shall immediately 
rectify the notified shortage, defect or default. 

After this visual inspection, the free-issue materials shall come under the care, custody 
and control of the Contractor. The Contractor's obligations of inspection, care, 
custody and control shall not relieve the Employer of liability for any shortage, defect 
or default not apparent, from a visual inspection. 

4.21 

Progress Reports During the Design-Build Period, monthly progress reports. in a format agreed with the 
Employer's Representative shall be prepared by the Contractor and submitted to the 
Employer's Representative in one original and five copies, unless otherwise stated in the 
Employer's Requirements. The first report shall cover the period up to the end of the first 
calendar month following the Commencement Date. Reports shall be submitted 
monthly thereafter, each c h i n  7 days after the last day of the period to which it relates. 

Reporting on progress shall continue until the Contractor has received the Contract 
Completion Certificate. Details of the content of the progress reports for the Design- 
Build Period and the operation Service Period shall be as specified in the'Employerls 
Requirements. 

Unless otherwise stated or agreed, each progress report shall include: 

(a) charts and detailed descriptions of progress, including each stage of design, 
Contractor's Documents, procurement, manufacture, delivery to Site, 
construction or replacement, erection, testing, commissioning, trial operation 
and provision of Operation Service; 

(b) photographs showing the status of manufacture or replacement and of 
progress on the Sie; 

(c) for the manufacture or replacement of each main item of Rant and Materials, 
the name of the manufacturer, manufacture location, percentage progress, and 
the actual or expected dates of: 

fl commencement of manufacture, 
(ii) Contractor's inspections, 

, - -  7 

22 F I D I ~  c o n d i  of ~adract for DBO ~ o ~ e d s .  1st ~ d i ~ h ,  2008 



(iii) tests, and 
( i i )  shipment and arrival at the Site; 

(d) the details described in Sub-Clause 6.10 [Rmrds of Contractor's Pemnnel 
and Equipment]; 

(e) copies of quality assurance documents, test results and certificates of 
Materials; 

(f) list of Variations, Notices given under Sub-clause 20.1 [Contractor's Claims] 
and Notices given under Sub-Clause 20.2 [~pIoyergs Claims]; 

@) safety statistics, including details of any hazardous incidents and activities 
relating to environmental aspects and public relations; and 

Q comparisons of actual and planned progress, with details of any events or 
circumstances which may jeopardise the completion in accordance with the 
Contract, and the measures being (or to be) adopted to overcome delays. 

The particular reporting requirements during the Operation Service Period shall be as 
spedmed in the Employer's Requirements. 

Security of the Site The Contractor shall be responsible for the security of the Site. Unless otherwise 
stated in the Particular Conditions: 

(a) the Contractor shall be responsible for keeping unauthorised persons off the 
Site; and 

(b) authorised persons shall be limited to the Contractor's Personnel and the 
Employer's Personnel, and to any other personnel notified to the Contractor, by 
the Employer or the Employer's Representative, as authorised personnel of the 
Employer's other contractors on the Site. 

4.23 
b - .  

Contractor's Operations The Contractor shall confine his operations to the Site, and to any additional areas 
on Site which may be obtained by the Contractor and agreed by the Employer's 

Representative as working areas. m e  Contractor shall take all necessary-precautions 
to keep Contractor's Equ'tpment and Contractor's Personnel within the Site and these 

0 
additional areas, and to keep them off adjacent land. 

At all times the Contractor shall keep the Site free from all unnecessary obstruction, 
. and shall store or dispose of any Contractor's Equipment or surplus materials. The 

Contractor shall promptly clear away and remove from the Site any surplus material, 
wreckage, rubbish and Temporary Works which are no longer required. 

Upon the issue of a Comm.1ssioning Certificate, the Contractor shall clear away and 
remove, from that part of the Site and Works to which the Commissioning Certificate 

d 

. refers, all Contractor's Equipment, surplus material, wreckage, rubbish and Tempomy 
W&. The Contractor shall leave that part of the Site and the Works in a clean and 
safe condition. 

-- 
The Contract Completion Certificate shall not be issued until the Contractor has 
removed any remaining Contractor's Equipment, surplus material, weckage, rubbish ., 

and Temporary Works from the Site which are not required. 7he Contractor shall leave 
the Site and the Works in a dean and safe condition. i - 

4 
coins, articles of value or antiquity, and structures and other remains or 

eological or archaeological interest found on the Site shall be placed under ,' 

and authority of the Employer. The Contractor shall take reasonable 

23 . , 



precautions to prevent Contractor's Personnel or other persons from removing or 
damaging any of these findings. 

The Contractor shall, upon discovery of any such finding, promptly give Notice to the 
Emplayer's Representative, who shall issue instructions for dealing with it. If the 
Contractor suffers delay andlor incurs cost from complying with the instrictions, the 
Contractor shall give a further Notice to the Employer's Representative and shall be 
entitled, subject to Sub-Clause 20.1 [Contractor's Claims], to: 

(a) an extension of time for any such delay, if completion is or will be delayed. 
under Sub-clause 9.3 [&tension of Time for Completion of Design-Build]; and 

(b) . payment of any such Cost, which shall be included in the Contract Price. 

After receiving this further Notice, the Employer's Representative shalt proceed in 
accordance with Sub-clause 3.5 (Deteminations] to agr& or determine these 
matters. 

Changes in  the If the Contractor becomes aware of any change in the Contractor's financial situation 
Contractor's Financial which will or could adversely affect his abilii to complete and fulfil all his obligations 
Situation under the Contract, he shall immediately give Notice to the Employer with detailed 

particulars. Wihin 28 days of receiving such Notice, the Employer shall advise the 
Contractor of what action he intends to take and/or what action the Employer requires 
the Contractor to take. 

In any event, ,the Contractor shall provide the Employer annually with his audited 
financial statements and reports. 

5.1 
General Design l i e  Contractor shall cany out, and be responsible for, the design of the Works. 
Obligations Design shall be prepared by qualified designers who are engineers or other 

professionals who comply with the criteria (if any) stated in the Employer's 
Requirements. Unless otherwise stated in the Contract, the Contractor shall submit to 
the Employer's Representative for consent the name and particulars of each 
proposed designer and design Subcontractor. 

The Contractor warrants that he, his designers and design Subcontractors have the 
experience and capability necessary for the design. The Contractor undertakes that 
the designers shall be available to attend discussions with the Employer's 
Representative at all reasonable times. 

Upon receiving Notice under Sub-clause 8.1 [Commencement Date], the Contractor 
shall scrutinise the Employer's Requirements (including design criteria and 
calculations, if any) and the items of reference mentioned in Sub-clause 4.7 [Setting 
Out]. Within the period stated in the Contract Data, calculated from the 
Commencement Date, the Contractor shall give Notice to the Employer's 
Representative of any error, fault or other defect found in the Employer's 

irements or these items of reference. 

ng this Notice, the Employer's Representative shall determine whether 
3 (Variations and Adjustments] shall be applied, and shall give Notice to the 
or accordingly. If and to the extent that (taking account of cost and time) an 
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experienced contractor exercising due care would have discovered the error, fault or 
other defect when examining the Site and the Employer's Requirements before 
submitting the Tender, the Time for Completion shall not be extended and the 
Contract Price shall not be adjusted. 

If the Contractor finds any m r ,  fault or other defect in the Employer's Requirements 
.after the period stated in the Contract Data, then Sub-clause 1.10 [Errors in the 
Employer's Requirements] shall be applicable. 

Contrador% Documents The Contractor's Documents shall comprise the technical documents specified in the 
Employer's Requirements, documents required to satisfy all regulatory approvals, and 
the documents described in Sub-clause 5.5 [As-Built Documents] and Sub-Clause 
5.6 [Operation and Maintenan.ce Manuals]. Unless otherwise stated in the Employer's 
Requirements, the Contractor's. Documents shall be written in the language for 
communications defined in Sub-clause 1 -4 [Law and Language]. 

The Contractor shall prepare all Contcictor's Documents, and shall also prepare any 
other documents necessary to instruct the Contractor's Personnel. The Employer's 
Personnel shall have the right to inspect the preparation of all these documents, 
wherever they are being prepared. 

If the Employer's Requirements describe the Contractor's Documents which are to be 
submitted to the Employer's Representative for review leading to consent and/or for 
approval, they shall be submitted accordingly, together with'a Notice as described 
below. The Employer's Representative gives his consent to a document when he is 
satisfied that the Contractor's Documents conform to the Employer's Requirements. 
In the following provisions of this Sub~ause. (i) 'review period' means the period 
required by the Employer's Representative for review leading to consent and (ii so 
specified) for approval, and (ii) 'Contractor's Documents' exclude any documents 
which are not specified as being required to be submitted for review leading to 
consent and/or for approval. The Contractor's Documents which require approval 
from the Employer's Representative shall be as listed in the Contract Data. 

Unless otherwise stated in the Employer's Requirements or agreed with the 
Employer's Representative, each review period shall not exceed 21 days, calculated 
from the date on which the Employer's Representative receives a Contractor's 
Document and the Contractor's Notice. This Notice shall state that the Contractor's 
Document is considered' ready for review leading to either approval (iiso specified) or 
consent with regard to conformity with the Employer's Requirements, in accordance 
with this Sub-Clause and for use. The Notice shall also state that the Contractor's 
Document complies with the Contract, or the extent to which it does not comply. 

The Employer's Regxessntative my, within the review period, give Notice to the 
~ontraktor that a Contractor's Document fails (to the extent stated) to conform with 
the Contract If a Contractor's Document so fails to conforrn, it shall be rectified, 
resubmitted and reviewed {and, if specified, approved) in accardance with this Sub- 
Clause, at the Contractor's cost. If such re-submission and review causes the' 
Employer to incur additional costs, the Contractor shall, subject to Sub-Clause 20.2 
[Bnploy&s Claims]. pay these costs to the Employer.. 

e Works, and except to the extent that the prior approval or consent 
Representative shall have been obtained: 

in the case of a Contractor's Document which has-{as specified) been 
submitted for the Employer's Representative's approval or consent: 
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(i) the Employer's Representative shall give Notice to the Contractor that 
the Employer's Representative gives his consent that the Contractor's 
Document conforms with the Employer's Requirements or is approved, 
or that it does not (to the extent stated) comply with the Contract; 

( i  execution of such part of the Works shall not commence until the 
Employer's Representative has either approved or given his consent to 
the Contractor's Document; and 

(iii) the Employer's Representative shall be deemed to have approved the 
Contractor's Documents or given hi consent that the Contractor's 
Dccurnents m f m  to the Employer's Requirments upon the-expiry of the . 

review penods for all the Contractor's Doafrnents which are relevant to the 
design and execution of such part, unless the Employer's Representative 
has previously n o t i i  otherwise in accordance with sub-paragraph (0; 

(b) execution of such part of the Works shall not commence prior to the .expiry of. 
the review periods for all the Contractor's Documents which are relevant to its 
design and execution; 

(c) execution of such part of the Works shall be in accordance with those 
Contractor's Documents for which the Employer's Representative has given his 
consent as to the conformity with the Employer's Requirements, (and, if 
specified, approved); and 

(d) if the Contractor wishes to modify any design or document which has 
previously been submitted for review (and, if specified, approval), the 
Contractor shall immediately give Notice to the Employer's Representative, 
accompanied by a written explanation of the need for such modification. 
Thereafter, the Contractor shall submit revised documents to the Employer's 
Representative in accordance with the above procedure. 

Any such consent and/or zpproval (where s p e 0  (under this Sub-clause or 
otherwise) shall not relieve the Contractor from any obligation or responsibility. 

Contractor's Undertaking If the Employer's Representative reasonably instructs that further Contractor's 
Documents are required, the Contractor shall prepare them promptly at his own cost. 
The Contractor undeitakes that the design, the Contractor's Documents, the 
execution and the completed Works will be in amdance with: 

(a) the Laws of the Country; and 
(b) the documents forming the Cpntract, as altered or modified by Variations. 

Technical Standards Unless otherwise stated, the design, the Contractor's Documents, the execution and 
and Regulations the completed Works shall comply with the Country's technical standards, building, 

construction and environmental Laws, Laws applicable to the product being produced 
from the Works, and other standards specified in the Employer's Requirements, 
applicable to the Woks, or defined by the applicable Laws. 

All these Laws shall, in respect of the Works and each Section, be those prevailing 
when the Commissioning Certilicate is issued in accordance with SubClause 11 -7 
[Commissioning M c a t e ] .  References in the Contract to published standards shall - 
be understood to be references to the e d i i  applicable on the Base Date, unless 

0 otherwise. 

-4 v ged or new applicable standards come into force in the Country after the Base 
the Contractor shall give Notice to the Employer's Representative and (if 

0 priate) submit proposals for compliance. In the event that' 
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observed locally by employers whose trade or industry is similar to that of the Contractor. 

Persons in the Service of The Contractor shall not recruit, or attempt to recruit, staff and labour from amongst 
Employer the Employer's Personnel. 

Labour -Laws The Contractor shall comply with all the relevant labour Laws applicable to the 
Contractor's Personnel, including Laws relating to their employment, health, safety, 
welfare, immigration and emigration, and shall allow them all their legal rights. 

The Contractor shall require the Contractor's Personnel to obey all applicable Laws, 
including those concerning safety at work. 

Wotking Hours No wok shall be carried out on the Site'on locally recognised days of rest or outside 
the normal working hours stated in the Contract Data, unless: 

(a) otherwise stated in the Contract; 
@) the Employer's Representative gives consent; 
(c) the work is unavoidable, or necessary for the protection of lie or property or for 

the safety of the Works, in which case the Contractor shall immediately advise 
the Employer's Representative; or 

(d) required for the proper fulfilment of the requirements of the Operation Service 
Period. 

6.6 

Facilities for Staff and Except as otherwise stated in the Employer's Requirements, the Contractor shall 
Labour provide and maintain all necessary accommodation and welfare facilities for the 

Contractor's Personnel. The Contractor shall also provide facilities for the Employer's 
Personnel as stated in the Employer's Requirements. 

The Contractor shall not permit any of the Contractor's Personnel to maintain any 
temporary or permanent living quarters within the Site of the Works, save where the 
Employer has given the Contractor permission in writing. 

Health and Safety The Contractor shall at all times during the Contract Period take all reasonable 
precautions to maintain the health and safety of the Confractor's Personnel. In 
collaboration with local health authorities, the Contractor shall &sure ttmt medical 
staff, first aid facilities, sick bay and ambulance service are available at all times at the 
Site and at any accommodation for Contractor's and Employer's Personnel, and that 
suitable arrangements are made for all necessary welfare and hygiene requirements 
and for the prevention of epidemics. 

The Contractor shall appoint an accident prevention officer at the Site, responsible for 
maintaining safety and protection against accidents. This person shall be qualiiied for 
this responsibility, and shall have the authority to issue instructions and take protective 
measures to prevent accidents. Throughout the execution and operation of the 
Works, the Contractor shall provide whatever is required by this person to exercise 
this res~onsibilitv and authoritv. 

ontractor shall send details of any accident to the Employer's Representative as 
as practicable after its occurrence. The Contractor shall maintain records and 
reports concerning health, safety and welfare of persqns, and damage to 

rty,'as the Employer's Representative may reasonably require. 
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6.8 For the complete Contract Period, the Contractor shall provide all necessary 
Contractor's superintendence to plan, m g e ,  direct, manage, inspect, test and monitor the 
Superintendence. design and execution of the Works and the provision of the Operation Service in 

accordance with his obligations under the Contract. 

Superintendence shall be given by a sufficient number of persons having adequate 
knowledge of the language for communications (defined in Sub-clause 1.4 [Law and 
Language1 and of the operations to be carried out (including the methods and 
techniques required, the hazards likely to be encountered and methods of preventing 
accidents), for the satisfactory and safe execution of the Works and the provis'~)n of 

. the Operation S e ~ c e .  

Contractor's Personnel The Contractor's Personnel shall be appropriately qualied, skilled and experienced in 
their respective trades or oocupatiixls. The Employer's Representative may require 
the Contractor to remove (or cause to be removed) any person employed on the Site 
or Works, including the Contractor's Representative i f  applicable, who: 

(a) persists in any misconduct or lack of care; 
(b) -es out duties incompetently or negligently; 
(c) fails to conform with any provisions of the Contract; or 
(6) persists in any conduct which is prejudicial to safety, health. or the protection 

of the environment. 

If appropriate, the Contractor shall then appoint (or cause to be appointed) a suitable 
replacement person. 

Records of Contractor's During the Design-Build Period, the Contractor shall submit, to the Employer's 
Personnel and Representative, details showing the number of each dass of Contractor's Personnel 
Equipment and of each type of Contractor's Equipment on the Site. Any changes to the 

Personnel or Equipment shall be notified at the end of each calendar month to the 
Employer's Representative. 

During the Operation Service Period, any changes to the Personnel or ~~uipment shall 
be notified at the end of each calendar month to the Employer's Representative. 

Disorderty Conduct The Contractor shall at all times' take all reasonable precautions to prevent any 
unlawful, riotous or disorderly conduct by of amongst the Contractor's Personnel, and 
to preserve peace and protection of persons and property on and near the Site. 

Pla , Materials, and Workmanship 
7.1 7 
Manner of Execution The Contractor shall cany out the manufacture and/or replacement andlor repair of 

. Plant, the production and manufacture of Materials, and all other activities during the 
execution of the Works and provision of the Operation Senrice: 

(a) in accordance with the applicable Laws in the manner [I any) specified in the 
Contract; 
in a proper worlananlike and careful manner, in accordance with recognised 
good practice; and 
with p r o m  equipped facilities and non-hazardous Materials, except as 
otherwise specified in the Contract. 
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(d) the sequence and timing of inspections and tests specified in the Contract, and 
(e) a supporting report which includes: 

(i) a general description of the methods wl-ish the Contractor intends to 
adopt for both the Design-Build and the Operation Service; 

(ii) details showing the Contractor's reasonable estimate of the number of 
each class of Contractor's Personnel and of each type of Contractor's 
Equipment, required on the Site for each major stage; and 

(iii) the Contractor's proposed manning sdhedule for the Operation Service. 

Unless the Employer's Representative, within 21 days after receiving a programme, 
gives Notice to the Contractor stating the extent to which it does not comply with the 
Contract, the Contractor shall proceed in amdance with the programme, subject to 
his other obmations under the Contract. The Employer's Personnel shall be entitled 
to rely upon the programme when planning their activities. 

If, at any time, the Employer's Representative gives Notice to the Contractor that a 
programme fails (to the extent stated) to comply with the Contract or to be consistent 
with actual progress and the Contractor's stated intentions, the Contractor shall 
submit, within 14 days, a revised programme to the Employer's Representative in 
accordance with this Sub-Clause. 

Advance Warning Each Party shall endeavour to advise the other Party in advance of any known or 
probable future events or cjrcumstances which may adversely affect the work, 
increase the Contract Price or delay the execution of the Works or the Operation 
Service. The Employer's Representative may require the Contractor to submit an 
estimate of the anticipated effect of the future events or circumstances, and/or a 
proposal under Sub-Clause 13.3 [Viviation Procedure]. 

Delay Damages If the Contractor fails to complete the Design-Build in accordance with the requirements 
of Sub-Clause 92 ITme for Completim of Design-Buidl, he shall pay delay damages 
as detailed in Sub-Clause 9.6 [ M y  Damages dating to Design-Bud. 

If the Contractor fails or is unable to provide the Operation W c e  for the complete 
period specified in the Contract, or parts of the Operation Service, and such failure is: 

(a) due to a cause for which the Contractor is resporisible; and 
(b) results in the Employer losing revenue or income which the Employer wwM 

normally have expected. to receive during the Operation S e ~ c e  Period; or 
(c) results in the Employer suffering any other loss -which he would not have 

suffered but for such failure, 

then the Contractor shall pay to the Employer compensation in accordance with Sub- - 

Clause 10.6 !Delays and lntemrpfions during the Operation Service]]. 

Contract Completion Performance of the Contractor's obligations in respect of the Contract shal not be 
Certificate considered to have been completed until the Contract Completion Certificate has 

been signed by the Employer's Representative and issued to the Contractor, stating 
e on which the Contractor completed his ob@ations in respect of both the 

n-Build and the Operation Senhce (Contract Completion Date). 

ployer's Representative shall, subject to Sub-Clause 11.8 [Joint Inspection 
Contract Completion], Sub-Cl&se 10.8 [Corn- of Operatrbn Swvke] 
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and Sub-clause 4.23 [Contractor's Operations on Site], issue the Contract 
Completion Certificate to the Contractor, with a copy to the Employer, within 21 days 
after the last day of the Contract Period. No extension of the Operation Service Period 
shall be allowed except by written agreement between the Parties. 

Only the Contract Completion Certificate shall be deemed to constitute the Employer's 
acceptance of the Contractor's completion of his obligations under the Contract. 
Following the issue of the Contract Completion Certificate the Employer shall be fully 
responsible for the care, safety, operation, servicing and maintenance of the Works. 

Handback Requirements The Contractor shall ensure that the Works comply with the handback requirements 
specified in the Employer's Requirements prior to the issue of the Contract 
Completion Certificate. 

Unfulfilled Obligations After the Contract Completion Certificate. has been issued, each Party shall remain 
liable for the fulfilment of any obligation under the Contract which remains 
unperformed at that time. For the purposes of determining the nature and extent of 
unperformed obligations, the Contract shall be deemed to remain in force. 

9.1 
Commencement of The Contractor shall commence the design and execution of the Works within 28 days 
Design-Build of the Commencement Date, and shall then proceed with the Design-Build with due 

expedition and without delay. 

Time for Completion of The Contractor shall complete the whole of the Design-Build of the Works, and each 
Design-Build Section (if any), within the Time for Completion of Design-Build of the Works or 

Setion (as the case may be) as set out in the Contract Data, including: 

(a) passing the Tests on Completion under Sub-Clause 1 1 .I [Testing of the Wok] ; 
(b) completing all work which is stated in the Contract as being required under 

SubClause 11.5 (Gomfletion of the Works and Sections]; and 
(c) preparation and delivery to the Employer's. Representative of Contractor's 

. . 
Documents required under Sub-clause 5.2 [~dntactor's ~ocuments]. 

9.3 

Extension of Time for The Contractor shall be entitled, subject to Sub-clause 20.1 [Contractor's Claims], to 
Completion of an extension of the Time for Completion of Design-Build if and to the extent that 
Design-Build completion for the purposes of Sub-Ckause 11.5 (Completion of the Works and 

Sections] is or hll be delayed by any of the following causes: 

(a) a Variation (unless an adjustment to the Time for Completion of Design-Build 
has been agreed under Sub-Clause 13.3 IVmation PrOC8dureJ); 

(b) a cause of delay giving an entitlement to extension of time under a Sub-Clause 
of these Conditions; 
exceptionally adverse climatic conditions; 
Unforeseeable shortages in the availability of personnel or Goods caused by 
epidemic or governmental actions; or 
any delay, impediment or prevention caused by or attribufable to the Employer, 
the Employer's Personnel, or the Employer's other contractors on the Sie. 
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If the Contractor considers himself to be entitled to an extension of the Time for 
Completion of Design-Build, the Contractor shall give Notice to the Employer's 
Representative in a~cordance~with Sub-clause 20.1 [Contractor's Claims]. When 
determining each extension of time, the Employer's Representative shall review 
previous determinations and may increase, but shall not decrease, the total extension 
of time. 

If a Dispute regarding an extension of time has been referred to the DAB, the 
Contractor shall be immediately entitled to any extension of the Time for Completion 
of Design-Build which is decided by the DAB under Sub-clause 20.6 [Obtaining 
Dispute Adjudication Board's hision]. 

Delays Caused by lf,the following conditions apply during the Design-Build Period, namely: 
Authorities 

(a) the Contractor has diligently followed the procedures laid down by the relevant 
legally constituted public andlor local authorities in the Country; 

(b) these authorities delay or disrupt the Contractor's work; and 
(c) the delay or disruption was Unforeseeable, 

then this delay or disruption will be considered as a cause of delay under sub- 
paragraph @) of Sub-clause 9.3 [&tension of Time for Completion of Design-B~nl'ld]. 

Rate of Progress If, in the opinion of the Employer's Representative, at any time during the Design-Build 
Period: 

(a) actual progress is too slow to complete within the Time for Completion of 
Design-Build; and/or 

(b) progress has fallen (or will fall) behind the current programme under SubClause 
, 8.3 [Programme], 

other than as a result of a cause listed in Sub-Clause 9.3 [Extension of Time for 
Competibn of Design-Build], then the Employer's Representative may instruct the 
Contractor to submit, under SubClause 8.3 [Programme], a revised programme and 
supporting report describing the revised methods wti~ch the Contractor proposes to 
adopt in order to expedite progress and complete within the Time for Completion of 
Design-Build. 

Unless the Employer's Representative noties otherwise, the Contractor shall adopt 
these revised methods, which may require increases in the working hours and/or in 
the numbers of Contractor's Personnel andlor Goods, at the risk and cost of the 
Contractor. If these revised methods cause the Employer to incur additional costs, the - 
Contractor shall, subject to SubClause 20.2 [Enlployer's CMms], pay these costs to 
the Employer, in addition to delay damages (if any) under Sub-clause 9.6 Ilklay 
Damages rekting to Design-BuiMJ below. 

Delay Damages relating If the Contractor fails to comply w-ith Sub-clause 9.2 [Time for Completion of Design- 
to Design-Build Build], the Contractor shall, subject to Sub-clause 20.2 [bnployer's Claims], pay 

delay damages to the Employer for this default. These delay damages shall be the 1 -- 
nt stated in the Contract Data, which shall be paid for ever$ day which shall 

between the relevant Tlme for Completion and the date stated in the 
issioning Certificate. However, the total amount due under this Sub-Clause 

exceed the maximum amount of delay damages (if any) stated in the 
1 , 

Data. 
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These delay damages shall be the only damages due from the Contractor for such 
default, other than in the event of termination under Clause 15 [Termination by 
Gnployer] prior to completion of the Woll<s. These damages shall not relieve the 
Contractor from his obligation to complete the Design-Build and the Operation 
Service, or from any other duties, obligations or responsibilities which he may have 
under the Contract. 

Suspension of Work The Employer's Representative may at any time instruct the Contractor to suspend 
progress of part or all of the Works. During such suspension, the Contractor shall 
protect, store, secure and maintain such part or the Works against any deterioration. 
loss or damage. 

The Employer's Representative shall also notify the cause for the suspension. If and 
to the extent that the .cause is the responsibili of the Contractor, the following Sub- 
Clauses 9.8, 9.9 and 9.1 0 shall not apply. 

Consequences of If, during the Design-Build Period, the Contractor suffers delay andlor incurs cost from 
Suspension complying with the Employer's Representative's instructions under Sub-clause 9.7 

[Suspension of Work] and/or from resuming the work, the Contractor shall give Notice 
to the Employer's Representative and shall be entitled, subject to Sub-clause 20.1 
[Confractor's Claims], to: 

(a) an extension of time for any such delay, if completion is or will be delayed, 
under Sub-Clause 9.3 [&ensbn of Time for Completion of Design-Build]; and 

(b) payment of any such Cost, which shall be included in the Contract Price. 

After receiving this Notice, the Employer's Representative shall proceed in accordance 
with SubClause 3.5 [Determinations] to agree or determine these matters. 

The Contractor shall not be entitled to an extension of time for, or to payment of the 
Cost incurred in, making good the consequences of the Contractor's faulty design, 
workmanship or materials, or of the Contractor's failure to protect, store or secure in 
accordance with Sub-Clause 9.7 [Suspension of Work]. 

Payment for Plant and The Contractor shall be entitled to payment of the value (as at the date of suspension) 
. Materials in Event of Plant and/or Materials which have not been deliwered to Site, if: 
of Suspension 

(a) the work on Plant or delivery of Plant and/or Materials has been suspended for 
more than 28 days; and 

(b) the Contractor has marked the Plant andlor Materials as the Employer's 
propetty in accordance with the Employer's Representative's instructions. 

Payment for Plant and/or Materials made pursuant to this Sub-Clause shall, if 
requested by the Employer's Representative, be subject to the production of 
satisfactory evidence by the Contractor that the said Plant and/or Materials are fully 
owned by the Contractor and are not subject to any retention of t i e  by the supplier. 

Prolonged Sus pension under Sub-Clause 9.7 [Suspension of Work] has continued for more 
days, the Contractor may request the Employer's Representative's 
to proceed. If the Employer's Representative does not give permission 

28 days after being requested to do so, the Contractor may, by giving Notice 
Employer's Representative, treat ihe suspension as an omission under Clause 

f l D P  Condicns of Contract for DBO Project$Ist E m  2008 



13 [Variations andAdjustments] of the affected part of the Works. If the suspension 
affects the whole of the Works, the Contractor may give Notice of termination under 
Sub-clause 16.2 [Termination by Contractor]. 

Resumption of Work After the permission or instruction to proceed is given, the Contractor and the 
Employer's Representative shall jointly examine the Works and the Plant and Materials 
affected by the suspension. The Contractor shall make good any deterioration or 
defect in or loss of the Works or Plant or Materials, which has occurred during the 
suspension. The Employer's Representative shall make a written record of all making 
good required to be canied out by the Contractor. 

Completion of The Design-Build shall not be considered as complete until all of the following are 
Design-Build achieved: 

(a) the Works have-been fully designed and executed in accordance with.the 
Employer's Requirements and other relevant provisions of the Contract; 

(b) the Works have passed the Tests on Completion of Design-Build in accordance 
with Sub-Clause 11.1 [Testing of the Works]; 

(c) Contractor's Documents in accordance with Sub-clause 5.5 [As-Built 
Documentsj and Sub-Clause 5.6 [Operation and Maintenance Manuals] have 
been supplied and approved by the Employer's Representative; and 

(d) the Commissioning Certificate required under Sub-clause 11 -7 
[Commiss~oning CefMcate] has been issued stating the date upon which the 
Design-Build has been completed and the Operation Service shall commence. 

Failure to Complete Should the Contracta fail to complete ihe Design-Build prior to the Cut-Off Date, the 
Employer may, at his sole option, either: 

-- 

(a) permit the Contractor to continue the Design-Build for a further named period, 
with an absolute right to re-apply this Sub-clause in the event that the 
Contractor fails to complete the Design-Build within the extended period; or 

@) terminate the Contract in accordance with Sub-clause 15.2 [Thnation for 
Contractor's Default] and, ii he so chooses, complete the work and 
subsequently execute the Operation W c e  himself or by engaging others. 

In either case, the Employer will be entitled to recover from the Contractor any direct 
loss incurred, induding any loss resulting from the delayed operation of the Works, 
subject to the rtm'rtations contained in Sub-Clause 9.6 [Way Damages Relating to 
Design-Bula and Sub-Clause 1 7.8 [limitation of liability]. 

0 Service 
- 

10.1 
General Requirements The Contractor shall comply with the Operation Management Requirements as - 

provided for in the Contract and any revisions thereof which are agreed during the 
Contract Period. 

ntractor shall follow the requirements of the Operation and Maintenance Plan - 
operation and maintenance manuals. No significant &eration to such 
ents k d  methods shall be made without the prior approval of the , 

r's Representative. 
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Commencement of Unless otherwise stated in the Employer's Requirements, the commencement of the 
Operation Service Operation Setvice shall be from the date stated in the Commissioning Certificate 

issued under Sub-clause 1 1.7 (Commissioning CerfZkte]. 

l l l i  

During the Operation Service, the Contractor shall be responsible for ensuring that 
the Works remain fit for the purposes for which they are intended. 

The operators and maintenance personnel for the Works, including Plant operators, 
shall have the appropriate experience and qualifications to perform the Operation 
Service. The names, with details of their qualifications and experience, of all operation 
and maintenance personnel shall be submitted to the Employer for approval, and no 
such personnel shall be engaged prior to receiving such approval. 

The Operation Service shall not commence until the Design-Build of the Works or any 
Sections has been completed in accordance with Sub-clause 9.1 2 [Completion of 
Design-Build] . 

Should the Commissioning Certificate, or any Notice attached or pertaining thereto, 
contain requirements or restrictions over and above those in the Contract, the 
Contractor shall comply with such requirements andlor restrictions, and, to the extent 
that the Contractor suffers additional Cost as a result, and subject to the provisions of 
Sub-Clause 20.1 [Conmctor's Chims], he shall be reimbursed by the Employer unless 
such requirements or restrictions were as a result of a fault or failure of the Contractor. 

The Contractor shall thereafter provide the Operation Service in compliance with the 
Operation Management Requirements and in accordance with Sub-clause 5.5 [As- 
Built Documents] and Sub-Clause 5.6 [Operation and Maintenance Manuals]. 

If the Contractor wishes to modify a document which has previously been submitted 
and approved, the Contractor shall immediately notify the Employer's Representative, 
and shall subsequently submit revised document(s) to the Employer's Representative 
for review accompanied by a witten explanation of the need for such modification. 

The Contractor shall not implement any proposed modification iri accordan& with sub- 
paragraph (d) of Sub-Clause 5.2 [Contractor's f3ocuments] until such modification has 
h reviewed by the Employer's Representative, and v t  to proceed has been . 

given in writing. However, any such approval or consent, or any review (under this Sub- 
Clause or otheryise), shall not relieve the Contractor from any obtigation or respnsibiri. 

ma Independent Compliance At least 182 days prior to the commencement of the Operation Service, the Employer 
Audit and the Contractor shall jointly appoint the Audiiing Body to cany out an independent 

) c and impartid audii during the Operation Service. The terms of appointment of the 
Auditing Body shall be included in the Employer's Requirements, and the purpose will 

00 be to audii and monitor the performance of both the Employer and the Contractor 
during the Operation Service in compliance with the Operation Management 
Requirements. If the Parties cannot agree on the appointment of the Audiing Body, 
the matter shall be referred to the DAB by the Parties. The DAB shall make the 

tot appointment and notify the Parties accordingly. 

ding Body shall commence its duties on the same date as the Operation 
ce commences. 

of the Audiing Body shall be made from the Provision4 Sum included in the 
t for that purpose. 
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caused by the Employer or by a cause for which the Employer is responsible, 
the Employer shall compensate the Contractor for any cost and losses 
including loss of revenue and loss of profit. The amount of compensation due 
shall be agreed or-determined according to Sub-clause 3.5 (Deteminations], 
and the Employer shall pay the amount due by making a corresponding 
adjustment to the next payment due to the Contractor. In any event other than 
in the case of election by the Employer to terminate for his convenience 
pursuant to Sub-Clause 15.5 [Tmination for Gnployer's Convenience], the 
total amount of compensation payable by the Employer to the Contractor shall 
not exceed the amount stated in the Contract Data. There will be no extension 
of the period of the Operation Service as a result of any such delay or 
interruption. 

(c) Suspension by the Employer 

The Employer's Representative may at any time during the Operation Service 
instruct the Contractor to suspend progress of the Operation Sen/ice. During 
such suspension, the Contractor shall protect, store, secure and maintain the 
Plant against any deterioration, loss or damage. 

If the need to suspend the Operation Service by the Employer is due to any 
failure of the Contractor or circumstances for which the Contractor is 
responsible under the Contract. the provisions of paragraph (a) of this Sub- 
Clause shall apply. 

If the need to suspend the Operation Service is a result neither of any failure by 
the Contractor nor of circumstances for which the Contractor is responsible 
under the Contract, the provisions of paragraph @) of this SubClause shall 
apply- 

If a suspension, which is due neither to any failure by the Contractor nor to 
circumstances for which the Contractor is responsible under the Contract, has 
continued for more than 84 days, the Contractor may request the Employer's 
Representative's permission to proceed. If the Employer's Representative does 
not give permission within 28 days after being requested to do so, the 
Contractor may give Notice of termination under SubClause 16.2 [Termination 
by Contractor]. 

After the permission or instruction to proceed is given, the Contractor and the 
Employer's Representative shall jbin'tly examine the Works. The Contractor 
shall make good any deterioration or defect in the Plant and the Employer's 
Representative shall make a written record of all making good required to be 
carried out by the Contractor. If the suspension is due neither to any failure by 
the Contractor nor to circumstances for which the Contractor is responsible 
under the Contract, the Contractor shall be entitted to be paid the Cost Plus 
Profit of making good. the Works prior to recommencing the Operation 
Service. 

Failure to Reach In the event that the Contractor fails to achieve the production outputs required under 
Production Outputs the Contract, the Parties shall jointly establish the cause of such failure. - - 

If the cause of the failure lies with the Employer or any of his se~ants or agents, 
then, after consultation with the Contractor, the Employer shall give written 
instruction to the Contractor of the measures which the Employer requires the 
Contractor to take. 
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If the Contractor suffers any -additional cost as a result of the failure or the 
measures instructed by the Employer, the Employer, subject to Sub-clause 3.5 
[Determinations] and Sub-clause 20.1 [Contractor's Clams], shall pay the 
Contractor his Cost Plus Profit. 

(b) If the cause of the failure lies with the Contractor then, after due consultation 
with the Employer, the Contractor shall take all steps necessary to restore the 
output to the levels required under the Contract. 

3. - 
If the Employer suffers any loss as a result of the failure or the measures taken 
by the Contractor, the Contractor, subject to Sub-clause 3.5 [Determinations], 
shall pay the Employer the performance damages specified in the Contract 
Data. 

Unless otherwise stated in the Contract Data, if the failure continues for am& 
of more than 84 days and the Contractor is unable to achieve the required 
production output, the Employer may either: 

I 

(i) continue with the Operation Service at a reduced level of compensation 
determined in accordance with SubClause 3.5 [Determinations]; or, 

(ii) if the production outputs fail to reach the minimum values required in 
the Contract Data, give Notice to the Contractor not less than 56 
days prior to terminating the Contract, in accordance with Sub-clause 
15.2 [Termination for Contractor's Default]. In such an event, the 
Employer shall be free to continue the Operation Service himself or by 
others. 

Completion of Operation Unless the Parties have mutually agreed to prolong the Operation Service, the 
Service obligation of the Contractor to operate and maintain the Plant under the Operation 

Service shall mase at the end of the period stated in the Contract as the Operation 
Service Period. 

Notwithstanding the foregoing, other services to be performed by the Contractor must 
be completed before the Contractor will be entitled to receive the Contract 
Completion Certificate in accordance with Sub-clause 8.6 [Contract Completion 
CeMcate]. 

Pre-conditions which must be fulfilled by the Contractor before' the Contract 
Completion Certificate will be issued are: 

(a) inspection in accordance d t h  sub-clause 11.8 [Joint Inspection Prior to 
Conbact Cornpetion]; 

(b) Testing in accordance with Sub-clause 11.9 [Procedure for Tests Prior to 
Confmct Completion]; 

(c) updating Operation and Maintenance manuals providing performance records 
and data in accordance with Sub-ciause 5.6 [Operation and Maintenance 
Manuals]; and 

(d) Remedying defects found during inspection in accordance with SubClause 
1 1.8 - [Joint Inspectbn Prior to Contract Completion]. 

g the Operation Service, any production output. and revenue shall be the 
sive property of the Employer. 



11.1 
Testing of the Works The Contractor shall carry out the Tests on Completion of De-sign-Build in accordance 

with this Clause and Sub-clause 7.4 [Testing], after providing the documents in 
accordance with Sub-clause 5.5 [As-Buiff Documents] and Sub-clause 5.6 
[Operation and Maintenance Manuals J. 

The Contractor shall give Notice to the Employer's Representative not less than 21 
days prior to the date after which the Contractor will be ready to cany out each of the 
Tests on Completion of Design-Build. Unless otherwise agreed, Tests on Completion 
of Design-Build shall be canied out within 14 days after this date, on such day or days 
as the Employer's Representative shall instruct. 

Unless otherwise stated in the Particular Conditions, the Tests on Completion of 
Design-Build shall be carried out in the following sequence and are further detailed in 
the Employer's Requirements: 

(a) precornmissioning tests, which shall indude the appropriate inspections and 
( "dv  or 'colda) functional tests to demonstrate that each item of Plant can 
safely undertake the next stage, (b); .. 

(b) commissioning tests, which shall include the specified operational tests to 
demonstrate that the Works or Section can be operated safely and as 
specified, under all available operating conditions; and 

(c) trial operation. which shall demonstrate that the Works or Section perform 
reliably and in accordance with the Contract. 

The Employer shall be the sole beneficiary of any revenue or benefit resulting from the 
Tests on Completion of Design-Build. 

During trid operation, when the Works are operating under stable conditions, the 
Contractor shall give Notice to the Employer's Representative that the Works are 
ready for any other Tests on Completion of Design-Build, including performance tests 
to demonstrate whether the Works conform with criteria specified in the Employer's 
Requirements and with the Schedule of Guarantees. 

Trial opera t i  shall not constitute a commencement of the Operation Service under : 
SubClause 10.2 [Commencement of Operation Se~~ce ] .  

In considering the results of the Tests on Completion of DesignSuild, the Employer's 
Representative shaH make allowances for the effect of any use of the Works by the 
Employer on the performance or other characteristics of the Works. As soon as the 
Works, or a Section, have passed each of the Tests on Completion of Design-Build 
described in sub-paragraph (a), (b) or (c) above, the Contractor shan submit a report 
certified by the Contractor of the results of these Tests to the Employer's Representative. 

Delayed Tests on If the Tsts on Completion of Design-Build are being unduly delayed by the Employer, 
Completion of Sub-clause 7.4 [Testing] ((mh paragraph) shall be applicable. 
Design-Build 

Tests on Completion of Design-Build are being unduly delayed by the Contractor, 
r's Representative may by Notice require the Contractor to cany out such 

In 21 days after rece~ng the Notice. The Contractor shall cany out such 
on the day or days within that period as the Contractor tn& fix and of which he 
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reject the Contractor's application within the period of 28 days, and if the Works or 
Section (as the case may be) are substantially in accordance with the Contract, the 
Commissioning Certificate shall be deemed to have been issued on the last day of that 

Commissioning of Parts The Employer's Representative may, at the request of the Contractor, issue a Section 
of the Works Commissioning Certificate for any part of the Permanent Works. 

If a Section Commissioning Certificate has been issued for a part of the Works, the 
delay damages thereafter for completion of the remainder of the Works shall be 
reduced. Similarly, the delay damages for the remainder of the Section (if any) in wfi~ch 
this part is included shall also be reduced. For any period of delay after the date stated 
in this Section Commissioning Certificate, the proportional reduction in these delay 
damages shall be calculated as the proportion which the'value of the part so certified 
bears to the value of the Works or Section (as the case may be) as a whole. The 
Employer's Representative shall proceed in accordance with Sub-Clause 3.5 
[Deteminatiom] to agree or determine these proportions. The provisions of this 
paragraph shall only apply to the daily rate of delay damages under Sub-Clause 9.6 
[Delay Damages relating to Design-Build], and shall not affect the maximum amount 
of these damages (if any). 

Commissioning Performance of the Contractor's Design-Build obligations, including care of the 
Certificate Works, shall not be considered to have been completed until the Commissioning 

Certificate has been signed by the Employer's Representative and delivered to the 
Contractor, stating the date on which the Contractor, in the opinion of the Employer's 
Representative, completed all such obligations in accordance with the Contract 
(subject to the outstanding works and defects listed in accordance with SubGlause 
1 1.5 (Completion of the Works and Sectionsn. 

The Employer's Representative shall issue the Commissioning Certificate to the 
Contractor within 28 days after the application by the Contractor for the 
Commissioning Certificate subject to the provisions of Sub-Clause 11 -5 [Completion 
of the Works and Sections]. 

Only the Commissioning Certificate shall be deemed to constitute acceptance of the 
works. . 

Joint Inspection Not less than two years prior to the expiry date of the Operation Sewice Period, the 
Prior to Contract Employer's Representative and the Contractor shall cany out a joint inspection of the 
Completion Works and, within 28 days of the completion of the joint inspection, the Contractor 

shall submit a report on the condition of the Works identifying maintenance works 
(exduding routine maintenance works and the correction of defects), replacements 
and other works required to be carried out to the requirements of the Operation 
and Maintenance Plan after the Contract Completion Date. 

The Contractor shall submit a programme for carrying out such works over the 
remainder of the Operation Service Period. 

ing receipt of the Contractor's report, the Employer's Representative may, 
ghout the remainder of the Operation Senice Period, instruct the Contractor 

all or part of the works identified in the Contractor's report. The quoted 
the Asset Replacement Fund will be added. to the monthly payments 

replacement of items of Plant in accordance with .the Schedule of 
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replacement prepared at Tender stage and the provisions of Sub-clause 14.18 
[Asset Replacement Fund]. Other works shall be carried out at the Contractor's 

Upon satisfactory completion of the items identified in this Sub-Clause the Employer 
shall instruct the Contractor to commence the.Tests Prior to Contract Completion in 
accordance with Sub-clause 11.9 [Procedure for Tests Prior to Contract 
Completion]. 

Procedure for Tests The Tests Prior to Contract Completion (Tests") are to be carried out by the 
Prior to Contract Contractor who shall provide all necessary labour, materials, electricity, fitel and water, 
Cdmpletion other than items identified as being the responsibility of the Employer under Sub- 

Clause 10.4 [Delivery of Raw Materias] , and undertake any required remedial works 
as may be required. The Tests are to be carried out in accordance with the Employer's 
Requirements. 

The Tests shall be carried out towards the end of the Operation Service Period. The 
Employer shall give Notice to the Contractor not less than 21 days prior to the date 
after which the Tests shall be cam'ed out. Unless otherwise agreed, such Tests shall 
be commenced within 14 days after this date, on the day or days determined by the 
Employer's Representative. 

The results of the Tests shall be compiled and evaluated by the Employer's 
Representative and the Contractor. The Contractor shall make the results of any tests, 
inspections or monitoring available to the Employer's Representative within 7 days of 
their receipt. Any effect on the results of the Tests which can reas&ably be shown to 
be due to prior use of the Works by the Contractor during the Operation Service 
Period shall be taken into account in assessing such results. 

As soon as the Contractor has completed the Tests, the Contractor shall notify the 
Employer's Representative that the Works are complete and ready for final inspection. 
Upon the Employer's Representative being satisiied that the Contractor has satisfied 
the requirements of the Tests regarding such final inspection, the Employer's 
Representative shall notify the Employer and the Contractor prior to the - m e  of the 
Contract Completion Certificate. 

Delayed Tests Prior to If the Employer incurs cost as a result of ariy unreasonable delay by the Contractor 
Contract Completion in carrying out the Tests Prior to Contract Completion (Tests'), the Employer shall be 

entitled, subject to Sub-clause 20.2 [Employer's Claims], to payment of any such 
cost which -shall be recoverable from the Contractor by the Employer, and may be 
deducted by the Employer'from any monies due, or to become due, to the 
Contractor. 

If the Contractor fails to commence the Tests on the day or days determined under 
Sub-Clause 1 1.9 [Pmedure for Tests Wor to Contract Compktbn]], the Employer's 
Representative shall give Notice to the Contractor that unless the Tests are 
commenced within 14 days of this Notice the Employer's Representative may order 
that the Tests be undertaken by others on behalf of the Employer. In such event, the 
Contractor shall be bound by the results of such Tests as b e i i  accurate and the 

r shall be entitled to deduct the costs associated with the undertaking of the 
others from any monies due, or to become.due, to the Contractor. 

reasons not attributable to the Contractor, the Tests Prior to Contract 
letion of the Works, or any Section, cannot be completed during the Contract 
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Period (or any other period agreed upon by both Parties), then the Works or Section 
shall be deemed to have passed the Tests. 

11.11 
Failure to Pass Tests If the Works or a Section thereof, fails to pass t'le Tests Prior to Contract Completion 
Prior to Contract ("Tests"! under Sub-clause 11.9 {Procedure for Tests Prior to Contract Completion]. 
Completion the Employer's Representative shall be entitled to: 

(a) order further repetition of Tests under Sub-clause 11 .I2 [Retesting Prior to 
Contract Completion]; 

(b) reject the Works or a Section thereof (as the case may be), in which event the 
Employer shall have the same remedies against the Contractor as provided 
under Clause 15 [Termination by bnplqyerl; or 

(c) issue a Contmct Completion Certificate, if the Employer so requires. The 
Contract Price shall then be reduced by such an amount as may be a g r d  by 
the Employer and the Contractor (in full satisfaction of such failure only), 

and the Contractor shall then proceed in accordance with his other obligations under 
the Contract. 

In the event of (c) above, if the Works, or a -on, fail to pass any of the Tests and 
the Contractor proposes to make adjustments or modi t ions to the Works or such 
Section, the Contractor may be instructed by (or on behalf of) the Employer that right 
of access to the Works or Section cannot be given until a time that is convenient to 
the Employer. The Contractor shall then remain liable to carry out the adjustments or 
modifications and to satisfy this Test, a reasonable period of receiving Notice by 
(or on behalf of) the Employer of the time that is convenient to the Employer. However, 
if the Contractor does not receive this Notice during the relevant Contract Period, the 
Contractor shall be relieved of this obligation and the Works or Section (as the case 
may be) shall be deemed to have passed the Tests. 

If the Contractor incurs additional cost as a result of any unreasonable delay by the 
Employer in permitting access to the Works or Plant by the Contractor after issue of 
the Contract Completion Certificate, either to investigate the causes of a failure to 
pass any of the Tests or to cany out any adjustments or modifications, the Contractor 
shall be paid the additional Cost Plus Prolit, as determined or agreed in accordance 
with Sub-Clause 3.5 [Determinations], caused by such a delay. 

Retesting If the Works, or a Section, fail to Ijass the Tests Prior to Contract Completion: 
Prior to Contract 
Completion (a) sub-paragraph @) of Sub-clause 12.1 [CompIetion of Outstanding Work and 

Remedying Defixts] shall apply; and 
(b) the Emplayer may require the kkd Tests, and the Tests Prior to Contract Completion 

on any related work, to be repeated under the same terms and condiis. 

If such failure and retesting results from a default of the Contractor and causes the 
Employer to incur a d d i i  costs, such costs shaU be recoverable from the Contractor 
by the Ernployer, subject to Sub-Clause 202 [bnployer's Wms], and may be 
deducted by the Employer from any monies due, or to become due, to the Contractor. 

Employer's Representative may cany out such additional tests, inspections and 
ring as he deems necessary. The costs of such tests, except where such tests 

out for the purpose of remedying any damage, defect or failure to meet 
that are the responsibility of the Contractor under th_e Contract, shall be 
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12.1 
Completion of The requirements regarding the completion of outstanding work and the remedying of 
Outstanding Work and defects are as follows: 
Remedying Defects 

(a) Design-Build Period: In order that the Works and Contractor's Documents, and 
each Section, shall be in the condition required by the Contract, the Contractor 
shall: 

(i) complete any work which is outstanding on the date stated in the 
Commissioning Ceftificate as soon as practicable after such date, and 
not later than one year after such date; and 

(ii) execute all work required to remedy defects or' damage, as may be 
notitied by (or on behalf 09 the Employer. . . 

Final payment for the Design-Build Period, in accordance with Clause 14 
[Contract Price and Payment], will not be certified until the above requirements 
have, in the opinion of the Employer's Representative, been met. 

If a defect appears or damage occurs, the .Contractor shall be notified 
accordingly, by (or on behalf 09 the Employer. 

(b) Operation Service Period: The Contractor shall be responsible for repairing and 
making good any damage or defect occuning during the Operation Service 
Period, whether such defect or damage is notified by the Employer or his 
Representatiie, or observed by the Contractor himself. 

The Contract Completion Certificate issued under Sub-clause 8.6 [Contract 
Completion CerMcate] will not be issued until all defects and damage and all 
outstanding work, including all such items identified during the joint inspection made 
in accordance with Sub-Clause 1 1.8 [Joint Inspection Prior to Contract Cornpetion], 
have been completed. 

Cost of Remedying All work required to repair defects or damage shall be e x w e d  at the risk and cost 
Defects of the Contractor, except 

(a) where it is attributable to any act by the Employer or the Employer's Personnel 
or agents; or 

(b) where it is as a result of an event that is oovered under Clause 18 [Ekceptional 
Risks]. 

Where the Contractor is required to remedy a defect or damage to the Works under 
sub-paragraphs (a) or (b) of this Sub-Clause, the Contractor shall notify the 
Employer's Representative and shall be entitled to a Variation under Clause 13 
[Variations and Adjustments]. 

Failure to Rem Contractor fails to remedy any defect or damage arisii during either the Design- 
Defects Period or the Operation Service Period withim a reasonable time, a date may be 

(or on behalf of) the Employer's Representative, on or by which the defect or 
is to be remedied. The Contractor shall be given reasonable Notice of this 
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If the Contractor fails to remedy the defect or damage by such date and the necessity 
for such work is due to the Contractor subject to Sub-clause 12.2 [Cost of 

- % 

Remedying Defects], the Employer may (at his sole discretion): 

(a) require the Employer's Representative to determine and certify a rsasonable 
) reduction in tee Contract Price or the Rates and Prices submitted for the 

Operation S e ~ c e  Period in accordance with Sub-clause 3.5 [Determinations]; >+ or 
. (b) if the defect or damage is such that the Contractor has been unable to 

.$ commission the Works or continue providing the Operation Service and the 
Employer has been deprived of substantially the whde of the benefit of the 
Works or parts of the Works, the Employer shall be entitled to terminate the 
Contract in respect of such parts of the Works as cannot be put to the intended 

3 use in accordance with the provisions of Clause 15 [Tmnation by Empoyer]. 

In the event of @) above occurring, the Employer shall, notwithstanding the provisions 
of Sub-Clause 15.4 [Payment after Tdnation for Contractor's Default]: 

(i) during the Design-Build Period, be entitled to recover from the Contractor all 
sums paid for such parts of the.Works plus financing costs together with the 
cost of dismantling the same, clearing the Site and returning Plant and 
Materials to the Contractor; or, if the Employer chooses to complete the Works 
himself or by engaging others, the Employer shall be ehtled to recover the 
extra costs, if any, of completing the Works after allowing for any sum due to 
the Contractor under Sub-Clause 15.3 [Valuation at Date of Termination for 
Con&torls Default]. If there are no such extra costs, the Employer shall pay 
any balance to the Contractor; and 

(ii) during the Operation Service Period, not be liable to make any further payments 
to the Contractor until the costs of operation and maintenance, completion and 
remedying of any defects and all other costs incurred and to be incurred by the 
Employer have been established. 

Further Tests If the work of remedying any defect or damage may affect the performance of the 
Works, the Employer's Representative may require the repetition of any of the tests . described in the Contract. The requirement shall be made by Notice within 28 days 
after the defect or damage is remedied. 

- \ 

These tests shall be carried out in accdance with the terms applicable to the pievious 
tests, except that they shall be canied out at the risk and cost otthe Party liable, under 
Sub-clause 12.2 [Cost of Remed'ng ~ e c t s ] ,  for the cost of the remedial work. 

Removal of Defective If the defect or damage cannot be remedied expeditiously on the Sie and the 
Work Employer g ' m  consent, the Contractor may remove fFom the Sie for the purposes 

of repair such items of Plant as are defective or damaged. This consent may require 
the Contractor to increase the amount of the Performance Security by the full 
replacement cost of these items, or to provide other appropriate security. 

Contractor to Search The Contractor shall, if required by the Employer's Representative, search for the 
e of any defect, under the directiMof the Employer's Representative. Unless the 

is to be remedied at the cost of the Contractor under SubClause 12.2 [Cost 
Defects], the Cost Plus Rotit of the ~ e a r ~ ! l  shaH be agreed or 
the Employer's Representative in accordance yvith Sub-clause 3.5 

inations] and shall be included in the Contract Price. - 
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13.1 
Right to Vary Variations may be initiated by the Employer's Representative at any time prior to 

issuing the Commissioning Certificate, either by an instruction to the Contractor by the 
Employer's Representative or by a request for the Contractor to submit a proposal. A 
Variation shall not comprise the omission of any. work which is to be m i e d  out by 
others. 

The Contractor shall execute and be bound by each Variation; unless the Contractor 
promptly gives Notice to the Employer's Representative stating (with supporting 
particulars) that (i) the Contractor cannot readily obtain the Goods required for the 
Variation, (ii) it will reduce the safety or suitability of the Works for the purposes for 
which they were intended under the Contract; (iii) it will have an adverse impact on the 
achievement of the Schedule of guarantees; or (ii) it will have an adverse effect on the 
provision of the Operation Service under the Contract. Upon receiving this Notice, the 
Employer's Representative shall cancel, confirm or vary the instruction and the 
Contractor shall execute and be bound by it. 

If the Employer or the Employer's Representative wishes to instruct a Variation during 
the Operation Service Period, he shall give the Contractor written details of his 
requirements. The Contractor shall then proceed in accordance with Sub-Clause 13.3 
[Variation Procedure] sub-paragraphs (a), (b) and (c). However, the Contractor shall 
not be obliged to proceed with the Variation until the matters covered in Sub-clause 
13.3 [Variation Procedure] sub-paragraphs (a), (b) and (c) have been agreed between 
the Employer and the Contractor. 

13.2 

k lue  Engineering The Contractor may, at any time, submit to the Employer's Representative a witten 
proposal, which (in the Contractor's opinion) will, if adopted: 

(a) accelerate completion of the W o M  
(b) reduce the cost to the Employer of executing, maintaining or operating the 

works; 
(c) improve the efficiency or value to the Employer of the completed Works; 
(6) improve the efficiency of the Operation Service being provided; or 
(e) othervise be of benefit to the Employer. 

.The proposal shall be prepared at: the cost of the Contractor and shall include the 
items listed in Sub-Clause 13.3 [Variation Prooedure]]. 

Variation Procedure If the Employer's Reptesentative requests a proposal, prior to instructing a Variation, 
the Contractor shall respond in writing as soon as practicable, either by giving reasons 
why he cannot comply (if this is the case) or by submitting: .. 

(a) a description of the proposed design andlor work to be performed and a 
programme for its e x d o n ;  

(b) the Contractor's proposal for any necessary medications to the programme 
acoording to Sub-clause 8.3 [Progmme] and to the Time for Completion; and 
the Contractor's proposal for adjustment to the Contract Price. 

loyer's Representative shall, as soon as prac%able after receiving such 
(under Sub-Clause 13.2 [Vdue Engneenng] or otherwise), respond with 
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repeal or modification of existing Laws) or in the judicial or official governmental 
interpretation of such Laws or changes to technical standards and regulations in 

the Base Date, which affect the Contractor in the performance of obligations under 
the Contract. 

If the Contractor suffers (or will suffer) delay and/or incurs (or will incur) additional cost 
as a result of these changes in the Laws or in such interpretations, made after the 
Base Date, the Contractor shall give Notice to the Employer's Representative 
providing evidence supporting any adjustment, an indication of the nature of change 
in cost and how the Contractor proposes to implement the necessary change. 

The Contractor shall be entitled, subject to Sub-clause 20.1 [Contractor's Claims], to: 

(a) an extension of time for any such delay, i f  completion is or will be delayed, 
under SubClause 9.3 [Extension of Time for Completion of Design-Build]; and 

(b) payment of any sudl additional Cost, which shall be included in the Contract 
Price. 

After receiving this Notice, the Employer's Representatwe shall proceed in accordance 
wi th-~ub~ause 3.5 [Determinations] to agree or determine these matters. 

13.7 - 
Adjustments for Changes The Contract Price and programme for design, execution and operation of the Works 
in Technology shall be adjusted to take into account any increase or decrease in cost resulting from 

any changes in technology, new materials or products which the Contractor is obliged 
to adopt, either: 

(a) where a proposal from the Contractor under Sub-clause 13.2 [Value 
Engineering] is accepted by the Employer's Representative; 

(b) Mere the Employer's Representative instructs the Contractor to use new 
technology or new materials or products; or 

(c) there is a statutory requirement for the Contractor to use new technology or 
new materials or products. 

In any such case, the Contractor shall be entitled subject to Sub-clause 20.1 
[Contractor's Claims] to: 

(i) an extension of time for any such delay, if the events delay the 
completion of the Design-Build; and 

(ii) any additional Cost, subject to an adjustment for any operational or other 
savings which the Contractor may make as a result of the introduction of 
such new technology, materials or products. 

After -ving a Notice of d m ,  the Employer's Representative shall proceed in 
accordance hth 'Sub-Clause 3.5 [~etermi~tions] to agree or determine these 

4 

matters. Where appropriate, the Employer's Representative shall issue a Variation to -- 
the Contractor with detaii of the required changes. 

13.8 - 
Adjustments for Changes The Contract Price and the Rates and Prices shall be adjusted in accordance with the . , - 
in &its es of cost indexation as contained in the ~chedule of Payments. If there are 

Schedules of cost indexation hduded in the Contract, this Sub-clause shall 2 

2 
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The Contract Price The Contract Price shall be the.amount or amounts submitted by the Contractor for 
the Design-Build and the Operation Service including the Asset Replacement Fund, 
priced at the Base Date, and due to be paid to the Contractor in accordance with the 
Contract together with any adjustments as provided for under Clause 13 (Variations 
and Adjustments] or arising as a result of claims under Clause 20 [C/aims, Disputes 
and Arbitration]. 

The Contractor shall pay all taxes, duties and fees required to be paid by him under the 
Contract and the Contract Price shall not be adjusted for changes in any of these costs, 
except as provided for in SubClause 13.6 [Adjustments for Changes in Legiskition] and 
to the extent allowed for under Clause 20 [Claims, Dsputes and Arbitration]. 

Advance Payment The Employer shall make an ad& payment, as an interest-free loan for mobitisation 
and design, when the Contractor submits a guarantee in accordance with this Sub- 
C!au% that shall be based on the sample form included in the tender documents or in 
another form acceptable to the Employer. The amount of the advance payment. and the 
a p p l i i e  currencies shall be as stated in the Contract Data. 

Unless and until the Employer receives this guarantee, or if no advance payment is 
stated in the Contract Data, this Sub-clause shall not apply. 

The Employer's Representative shall issue an Interim Payment Certificate for the 
advance payment under Sub-clause 14.7 [Issue of Advance and lnterim Payment 
&t3cates] after receiving. an application under Sub-Clause 14.3 (Application for 
Advance and lnterim Payment CaMcates] and after the Employer receives fi the 
Performance Security in amdance with Sub-clause 4.2 [Performance SecMty] and 
(ii) a gliarantee in amounts and currencies equal to the advance payment. This 
guarantee shall be issued by an entity and from within a country (or other jurisdiction) 
approved by the Employer, and shall be based on the sample form included in the 
tender documents or in another form approved by the Employer. 

The Contractor shall ensure that the guarantee is valid and enforceable until the 
advance payment has been repaid, but its amount may be progressively reduced by 
the amount repaid by  the Contractor as indicated in the Interim Payment Certificates. 
If the terms of the guaiantee specify its expiry date, and the advance payment has not 
been repaid by the date 28 days prior to the egiry date, the Contractor shall extend 
the validity of the guarantee until the advance payment has been repaid. 

The advance payment shall be repaid through percentage deductions in lnterim 
Payment Certificates. Unless other percentages are stated in the Contract Data: 

(a) deductions shall commence in the lnterim Payment Certificate in which the total 
of, all certified interim payments (excluding the advance payment and 
deductions and repayments of retention) exceeds ten percent (10%) of the 
Accepted Contract Amount for the Design-Build less Provisional Sums; and 

@) deductions shall be made at the amortisation rate of onequarter (25%) of the 
amount of each lnterim Payment Certificate (excluding the advance payment and 
deductions and repayments of retention) issued during the Design-Build Period. 

vance payment has not been repaid prior to the *ssue of the Commissioning 
or prior to termination under Clause 15 [Temination by Einployer], Clause 

M)@ Condrtions of Contma f a  DBO ~ojects. 1st Ednion. 2008 



16 [Suspension and Termination by Contractor] or Clause 1 8 [ficeptional Risks] (as 
the case may be), the whde of the balance then outstanding shall immediately 

r 

Application for When submitting the advance payment guarantee required under SubClause 14.2 
Advance and Interim [Advance Payment], the Contractor shall include his application for the advance 
Payment Certificates payment. 

The Contractor shall thereafter submit a Statement in one original and five copies to 
the Employer's Representative after the end of each month (unless otherwise stated 
in  the Contract), in a form approved by the Employer's Representative, showing in 
detail the amounts to which the Contractor considers himself to be entitled, together 
with supporting dacuments, 

The Statement shall indude. the following items, as applicable, which shall be 
expressed in the various currencies in which the Contract Price is payable: 

the estimated contract value of the Works executed and the Contractor's 
Documents produced up to the end of the month (including Variations but 
excluding items described in sub-paragraphs (b) to (j) below); 
any amounts to be added and deducted for changes in legislation, changes in 
cost and changes in technology, in accordance with SubClause 13.6 
[Adjustments for Changes in Legklafion], Sub-Clause 13.7 [A&stmenis for 
Changes in Technology] and Sub-Clause 13.8 [Adjustments for Changes in 
cost]; 
any amount to be deducted for retention, calculated by applying the 
percentage of retention stated in the Contract Data to the total of the above 
amounts, until the m t  so retained by the Employer's Representative 
reaches the limit of Retention Money (ii any) stated in the Contract Data; 
any amounts to be added and deducted for the advance payment and 
repayments in accordance with Sub-Clause 142 [Advance Payment]; 
any amounts to be added and deducted for Plant and Materials in accordance 
with Sub-Clause 14.6 [Payment for Plant and Materials intended for the 
Works]; 
any amounts due for Plant, Materials or senrices purchased by the Contractor 
under Sub-Clause 13.5 [Provisional Sums]; 
amounts due for the Operation Service; . 
amounts due from the Asset ~eplacement Fund; 
adjustments cjue for the Maintenance Retention Fund; 
any other additions or deductions which may have become due under the 
Contract or otherwise, induding those under Clause 20 [Claims, Disputes and 
Arf,itration]; and 
the deduction of amounts certified in all previous Inten'm Payment Certificates. 

Schedule of Payments If the Contract includes a Schedule of Payments for the Design-Build Period andor 
the Operation Service Period specifying the instalments in which the Conbad Price 
andlor the Rates and Prices will be paid, then, unless otherwise stated in this 
Schedule: 

the instalments quoted in the Schedule of Payments shall be the estimated 
values for the purposes of Sub-clause 14.3 w i c a f i o n  for Advance and 
Intenin Payment Certificates]; 
Sub-clause 14.6 [Payment for Plant and Materias intended for the Works] shall 
not apply; and 
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(c) if these instalments are not defined by reference to the actual progress 
achieved in executing the Works, and if actual progress is found to differ from 
that on which the Schedule of Payments was based, then-the Employer's - - . -. 

I I I wnn ~UD-uause 3.3 
[Detmiwtions] to agree or detemins revised instalrnents which shall take 
account of the extent to which progress differs from that on which the 
instalments were previously based. 

If the Contract does not include a Schedule of Payments for the Design-Build Period 
andlor the Operation 'service Period, the Contractor shall submit non-binding 
estimates of the payments which he expects to become due during each quarterly 

. period. The first estimate shall be submitted within 42 days after the Commencement 
Date. Revised estimates shall be submitted at quarterfy intervals until the Contract 
Completion Certificate has been issued. 

Asset Replacement . Payments from the Asset Replacement Fund shall be made in accordance with the 
Schedule proviqions of Sub-clause 14.18 [Asset Replacement Fund]. 

On no account will payments be made for assets replaced which are not identified in 
the Asset Replacement Schedule unless they have been instructed as a Variation 
under Clause 13 [Variations and Adjustments]. 

If Assets are replaced in advance of the date given in the Asset Replacement 
Schedule, payment will not be released until the date stated in the Schedule has been 
reached. 

If Assets are not replaced on or before the scheduled date, payment will not be 
released until such replacements have been effected. 

Any monies remaining in the Asset Replacement Fund at the time of issue of the 
Contract Completion Certificate will be disbursed between the Parties as described in 
Sub-clause 14.1 8 [Asset Rqlacement Fund]. 

Payment for Plant and If this Sub-Clause applies, Interim Payment Certificates shall include, under sub- 
Materials intended for paragraph (e) of Sub-clause 14.3 [Application for Advance and Interim Payment 
the Works CerbTicates]. (i) an amount for Plant and Materials which have been sent to the Site 

for incorporation in the Permanent Works, and (ii) a reduction when the cantract value 
of such Plant and Materials is included as part of the Permanent Works under sub- 
paragraph (a) of Sub-Ciause 1 4.3. 

If the lists referred to in sub-paragraphs (b)(i) or (c)O below are not included in the 
Contract Data, this Sub-Clause shall not apply. 

The Employer's Representative shall determine and certify each addition if the 
following condins are satisfied: 

(a) the Contractor has: 

(i) kept satisfactory records (including the orders, receipts, costs and use of 
~ & t  and Materials) which are available for inspection; and 

(ii) submitted a statement of the cost of acquiring and delivering the Plant 
and Materials to the Site, supported by satisfactory evidence; and either: 

the relevant Plant and Materials: 
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(i) are those listed in the Contract Data for payment when shipped; 
(ii) have been shipped to the Country, en route to the Site, in accordance 

with the Contract; and 
(111) are described in a clean shipped bill of lading or other evidence of 

shipment, which has been submitted to the Employer's Representative 
together with evidence of payment of freight and insurance, any other 
documents reasonably required, and a bank guarantee in a form and 
issued by an entity approved by the Employer in amounts and 
currencies equal to the amount due under this Sub-clause. This 
guarantee may be in a similar form to the form referred to in Sub2 
Clause 14.2 [Advance Payment] and shall be valid until the Plant and 
Materials are properly stored on Site and protected against loss, 
damage or deterioration; or 

(c) the relevant Plant and Materials: 

(i) are those listed in the Contract Oata for payment when delivered to the 
Site; and 

(ii) have been delivered to and are properly stored on the Site, are protected 
against loss, damage or deterioration, and appear to be in accordance 
~Ath the Contract. 

The additional amount to be certified shall be the equivalent of eighty percent (80%) 
of the Employer's Representative determination of the cost of the Plant and Materials 
(including delivery to Site), taking account of the documents mentioned in this Sub- 
Clause and of the contract value of the Plant and Materials. 

The currencies for this additional amount shall be the same as those in which payment 
will become due when the contract value is included under sub-paragraph (a) of Sub- 
Clause 14.3 [Applicah for Advance and Interim Payment ct?n%cates]. At that time, 
the Interim Payment Certificate shall include the applicable reduction which shaH be 
equivalent to, and in the same currencies and proportions as, this additional amount 
for the relevant Plant and Materials. 

Issue of Advance and No amount  all be certified or paid until the Employer has received and approved the 
lnterim Payment Performance Security provided for in SubClause 4.2 [Performance Security]. Upon 
Certificates receipt of the Contractor's application for the advance payment, the Employer's 

Representative shall, within 14 days of receiving the application, issue to the 
Employer an Interim Payment Certificate in respect of such payment, with a copy to 
the Contractor. Thereafter, in respect of inten'm payment applications the Employer's 
Representative shall, within 28 days after receiving a Statement and supporting 
documents, issue to the Employer an Interim Payment Certificate which shall state 
the amount which the Employer's Representative fairly determines to be due, with 
supporting particulars, and shall include any amounts due to or from the Contractor 
in accordance with a decision by the DAB made under SubClause 20.6 [Obtaing 
Dispute Adjudication Board's Decision]. 

However, prior to issuing the Commissioning Certificate, the Employer's 
Representative shall not be bound to issue an Interim Payment Certificate in an 
amount which would (after retention and other deductions) be less than the 

um amount of Interim Payment Certificates (ii an9 stated in the Contract Data. 
a event, the Employer's Representative shall give Notice to the Contractor J 

ingly. 

terim Payment Certificate shall not be withheld for any othef reason, although: 
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(b) any further sums which the Contractor considers to be due to him under the 
Contract including any unused monies from the Maintenance Retention Fund. 

Together with the Finai Statement operation Service, the Contractor shall submit a 
written discharge according to the requirements of Sub-clause 14.1 4 [Discharge]. 

Discharge When submitting the Fial Statement Operation Service, the Contractor shall submit a 

.. . 
written discharge w h i  confirms that the total of the Final Statement Operation Servioe, 
together with the Final Statement Design-Build submiied according to SubClause 14.1 1 
wication f w d  Payment Cedikate Design-BuMl represents full and final settlement 
of all monies due to the &&actor under or in connection with the Contract; This 
d i g e  may state that it becomes effective only after payment due under the Final 
Payment Certificate Operation Service has been made and the Performance Security 
referred to in Subclause 4.2 [MomanceSecudy] has been returned to the Contractor. 

Issue of Final Payment 
Certificate Operation 
Service 

Within 28 days of receiving the Final Statement Operation S e ~ c e  and .the written 
discharge from the Contractor in accordance with Sub-clause 14.13 [Application for 
Final Payment Cerfificate Operation Service] and sub-Clause 14.14 [Discharge] 
respectively, the Employer's Representative shall issue to the Employer, with a copy 
to the Contractor, the Final Payment Certificate Operation Service stating: 

(a) the amount whiich is finally due for the Operation Service; and 
@) the amount which is finally due for the Contract; and 
(c) after giving aedii to the Employer for all amounts previously paid by the 

Employer and all sums to which the Employer is entitled in respect of the 
Contract, the balance (if any) due from the Employer to the Contractor or from 
the Contractor to the Employer, as the case may be. 

If the Employer's Representative disagrees with or cannot verify any part of the Final 
Statement Operation Service, the Employer's Representative and the Contractor shall 
attempt to agree such matters, and the Employer's Representative shall issue a Final 
Paymknt Certificate Operation Service for the agreed amount. If the Patties cannot 
agree on such matters, the Employer's Representative shall issue a Final Payment 
Certificate Operation Service for the amount which he considers to be due to the 
Contractor. If the Contractor is dissatisfied with the amount certified, he may refer the 
matter to the DAB for a decision in accordance with Clause 20.6 [Obtaining Dispute 
Ac#udicaafion Board's Decision]. 

Upon receipt of the Final Payment Certificate Operation Service, the Employer shall 
pay the Contractor in accordance with the provisions of Sub-Clause 14.8 [Payment]. 

Cessation of ~mployer's The Employer shall not be liable to the Contrador for any matter or thing under or in 
Liability . - connection with the Contract or execution of the Works, except to the extent that the 

Contractor shall have induded an amount expressly for it in the Final Statement 
. . 

Design-Build or the Final Statement Operation Service. 

However, this Sub-clause shall not limit the Employer's liability under his 
indemnification obligations, or the .Employer's liability in &y case of fraud, deliberate 

ult or reckless m.km:duct by the Employer. 

, if the Contractor has not submitted any matter to the Dispute 
Board under Sub-clause 20.6 [Obtaining Dispute Arbitration Board's 

on] within 56 days of receiving notification from the Emp16y&r's Representative 
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.-? of the Parties, are not required or used, such amount shall be shared equally between 
the Parties, and the Contractor shall be entitled to include his share of such amount - in his Application for Final Payment Certificate Operation Service made in accordance 

use. i 4.M l~pp~~cauon ror t lna payment Grtmcate ~perafron Service]. 

E The .Asset Replacement Fund shall net cover the cost of: 
. 
7 
I (a) routine maintenance items associated with the correction of defects; 

. . (b) replacement of Plant and Material w h i i  have a life expectancy of less than five 
3 years; 

{c) providing spares between scheduled dates for major plant replacement; or -; 
(d) the replacement of Plant and Materials which are not identified in the Asset 

'a 
Replacement Schedule. 

d 

The &t of meeting the requirements of sub-paragraphs (a) to (d) above shall be 
borne by the Contractor and be deemed to be included in the Contract Price. 

The Conbador shall give Notice to the Employer's Representative at least 28 days prior 
to his intention to replace any item of Plant identified in the Asset Replacement Schedule. 

The Employer shall authorise release of funds from the Asset Replacement Fund in 
accordance with the amounts certified by the Employer's Representative in each 
applicable Interim Payment Certificate. Funds will only be disbursed from the Asset 
Replacement Fund to the values and in accordance with the time scales for 
replacement identified in the Asset Replacement Schedule. 

Where items of Plant require replacement at t ime earlier than the scheduled 
replacement times given in the Asset Replacement Schedule, the appropriate funds 
shall not be released until the scheduled replacement date has been reached. 

If the Contract Price is subject to adjustments for changes in cost according to Sub- 
Clause 13.8 (Adjustments for Changes in Cost], the amounts due from the Asset 
Replacement Fund shall be adjusted on the same basis as other costs. 

In the event of a termination of the Contract under Clause 15 [TWination bytinployer]], 
or Clause 16 [Suspension and Termination by Contractor], any amount remaining in the 
Asset Replacement Fund, including any accnred interest, shall be deemed to be to the 
-account of the Employer and shall not be disbursed to the Cmtmctor. 

Maintenance Retention During the Operation Service Period, a Maintenance Retention Fund shall be created 
Fund by deducting five percent (5%) from the value of each interim payment, determined by 

the Employer's Representative in accordance with Sub-clause 14.7 [Issue ofAdvance 
and Interim Payment CertifFcates], due to the Contractor, commencing with the first 
payment following the issue of the Commissioning Certificate. and continuing until the 
last Interim Payment Certificate is issued or until the amount in the Maintenance 
Retention Fund has reached the value (id any) stated in the Contract Data, whichever 
is the earlier. If the Contractor so chooses, the Maintenance Retention Fund may be 
replaced by a Maintenance Retention Guarantee in a form and with an entity approved 
by the Employer. However, the value of the Guarantee shall not exceed the -mum 
amount of the Maintenance Retention Fund stated in the Contract Data The 

or shall ensure that the Maintenance Retention Guarantee remains valid and 
until the issue of the Contract Completion Certificate. 

maintenance required under the Contract has not b . ~  canied out, the 
r may, after giving due Notice to the Contractor, cany out such maintenance 
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himself and apply any amounts standing to the credit of the Maintenance Retention 
Fund in so doing. Where such amounts are insufficient to cover the Employer's whole 

4 
U 

any payment due to the Contractor under the Contract, or to the extent that no such 
payment is due, sham become a debt due by the Contractor to the Employer. 

Following the issue of the Contract Completion Certificate under Sub-clause 8.6 
[Contract Completion Mficate], all funds remaining in the Maintenance Retention 
Fund shall be included in the Final hyment Certificate Operation Service and paid to 
the Contractor with the final payment. 

i 6 t n by Employer 

15.1 
Notice to Correct If the Contractor fails to. cany out any obligation under the Contract, the ~ r n ~ l 6 ~ e r ' s  

Representative shall by Notice require the Contractor to make good the failure and to 
remedy it within the time specified in the said Notice. 

Termination for The Employer shall be entitled to terminate the Contract if the Contractor: 
Contractor's Default 

(a) fails to comply with Sub-Clause 4.2 [Performance Security] or with a Notice 
under Sub-Clause 15.1 [Notice to Corect], 

(b) abandons the Works or otherwise plainly demonstrat& the intention not to 
continue performance of his obligations under the Contract, 

(c) without reasonable excuse fails: 

(i) to proceed with the Works in accordance with Sub-clause 9.1 
[Commencement of Design-BuiM] or Sub-Clause 10.2 [Commencement 
of Operation Senrice]; or 

(ii) to comply with a Notice issued under Sub-Clause 7.5 [Rejection] or 
Sub-Clause 7.6 [Remedial Work], within 28.days after receiving it; 

(d) subcontracts the whole of the Works or assigns the Contract without the 
required agreement or subcontracts the Operation Service or any parts of the 
Works in breach of Sub-clause 4.4 [Subcontractors]; 

(e) either gm Notice to the Employer under Sub-Clause 4.25 [Changes h the 
Contcador's Rnancial Sibation] from M i  the Employer reasonably condudes 
that the Contractor will be unable to complete or fuffil his obligations under the 
Contract or, if the Contractor fails to give such a Notice, but the Employer in any 
event reasonably condudes that the Contractor will be unable to complete or 
fulfil his obligations under the Contract due to the Contractor's financial situation; 

(0 becomes bankrupt or insolvent, goes into liquidation, has a receiving or 
adminabbation order made against him, compounds with his creditors, or 
canies on business under a receiver, trustee or manager for the benefit of his 
crediiors, or if any act is done or event occurs which (under applicable Laws) 
has a similar effect to any of these acts or events; 

(g) gives or offers to give (directly or indirectly, e'her before or during the currency 
of the Contract) to any person arry bribe, gift, gratuity, commission or other 
thing of value, as an inducement or reward: 

i 
(i) for doing or forbearing to do any action in relation to the Contract; or 
(ii) for showing or forbearing to show favour or disfavour to any person in A 

relation to the Contract; 
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or if any of the Contractor's Personnel, agents or Subcontractors gives or offers 
to give (directly or indirectly) to any person any such inducement or reward as 
is described in this sub-paragraph @). However, lawful inducements and 

(h) fails to complete the Design-Build by the Cut-Off Date stated in the Contract 
Data or, if no such date is given, then a period of 182 days after the Time for 
Completion of Design-Build. 

In any of these events or cir%nktanc&, th6 Employer may, not less than 14 days 
after giving Notice to the Contractor, terminate the Contract and expel the Contractor 
from the Site unless the Contractor cures the event or circumstance within the said 14 
days. However, in the case of sub-paragraph Q or (g), the Employer may by Notice 
terminate the Contract immediately. 

The Employer's election to terminate the Contract shall not prejudice any other rights 
of the Employer, under the Contract or otherwise. 

The Contractor shall then leave the Site and deliver any required Goods, all 
Contractor's Documents, and other design documents made by or for him, to the 
Employer's Representative. However, the Contractor shall use his best efforts to . 

comply immediately with any reasonable instructions included in the Notice (i) for the 
assignment of any subcontract, and (ii) for the protection of life or property or for the . 

safety of the Works. 

After termination, the Employer may complete the Works and/or arrange for any other 
entities to do so. The Employer and these entities may then use any Goods, 
Contractor's Documents and other design documents made by or on behalf of the 
Contractor. 

The Employer shall then give Notice that the Contractor's Equipment and Temporary 
Works will be released to the Contractor at or near the Site. The Contractor shall 
promptly arrange their removal, at the risk and cost of the Contractor. However, if by 
this time the Contractor has failed to make a payment due to the Employer, W e  
items may be sold by the Employer in order to recover this payment. hy balance of 
the proceeds shall then be paid to the Contractor. 

Valuation at Date of As soon as practicable after a Notice of termination under SubClau~ 15.2 
~emilnation for [Tiination fov Contractor's Default] has taken effect, the Employer's Representative 
Contractor's Default shall proceed in accordance with Sub-clause 3.5 [Determinations] to agree or 

determine the value of the Works, Goods and Contractor's Documents, and any other 
sums due to the Contractor for work executed in accordance with the Contract. 

Payment after After a Notice of termination under Sub-clause 15.2 [Tmination for Contractor's 
Termination for Default] has taken effect, the Employer may: 
Contractds Default 

(a) proceed in accordance with Sub-clause 20.2 [Employer's Claims]; 
(b) withhold further payments to the Contractor until the costs of design, 

execution, completion and remedying of any defects, damages for delay in 
completion (if any), and all other costs incurred by the Employer, have been 
established; and/or 
recover from the Contractor any losses and damages incuned by the Employer 
and any extra costs of completing the Works. after allow@g for any sum due to 
the Contractor under SubClause 15.3 [Valuation at Date of Termination for 
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Contractor's Default]. After recovering any such I&, damages and extra 
costs, the Employer shall pay any balance to the Contractor. 

Termination for If at any time the Employer elects to terminate the Contract for reasons other than 
Employer's Convenience those specified in Sub-clause 15.2 [Termination for Contractor's Default], and subject 

to the applicable Law of the Contract, he shall notify the Contractor in writing, with a 
copy to the Employer's Representative. Such termination shall be deemed to be 
termination for the convenience of the Employer. 

Upon issuing a Notice to terminate under this SubUause, the Employer shall 
immediately make arrangements to return the Performance Security to the Contractor, 
and the termination shall take effect 28 days after the date the Contractor receives the 
Notice, or 28 days after he receives the Performance Security, whichever is the later. 
Upon *suing the Notice, the Employer shall immediately ceaSe to have any right of 
use of any of the Contractor's Documents, and shall forthwith return all and any such 
Contractor's Documents to the Contractor. 

The Employer shall not terminate the Contract under this Sub-clause in order to 
execute or operate the Works (or any part thereof) himself, or arrange for the Works 
(or any part thereof) to be executed by another contractor. 

Valuation at Date of As soon as practicable after a Notice of termination under Sub-clause 15.5 [Termination 
Termination for for ~~s Convenience] has taken effect, the Ernpbyets Representative shall 
Employer's Convenience proceed in accordance with SubClause 3.5 [D?tminatrbm] to agree or determine the 

value of the Works, Goods and Contractor's Documents, and any other sums due to 
the Contractor for work executed in accordance with the Contmct 

Payment after After termination for the Employer's convenisnce under Sub-clause 15.5 [Termination 
Termination for for Employer's Convenience], the Contractor shall proceed in accordance with Sub- 
Employer's Convenience Clause 16.3 [Cessation of Workand Removal of Contractor's Equipment] and shall be 

paid in accordance with Sub-Clause 16.4 [Payment on T-nation]. 

s n and Termination by Contractor 6 
16.1 
Contractor's Entitlement If the Employer's Representative fails to certify in accordance with Sub-clause 14.7 
to Suspend Work [Issue of Advance and Intenin Payment Certificates], or the Employer fails to comply 

with SubUause 2.4 [Employer's financial Arrangements] or Sub-Clause 14.8 
[Payment], the Contractor may, not less than 21 days after g ~ n g  Notice to the 
Employer, suspend work (or reduce the rate of worw unless and until the Contractor 
has received the Interim Payment Wtillcate, reasonable evidence or payment, as the 
case may be and as d-bed in the Notice. L 

The Contractor's action shall not p re j uh  his entitlements to financing charges under 
Sub-clause 14.9 [Delayed Payment] and to termination under Sub-Clause 16.2 
lTennination bv Contractorl. d 

Contractor subsequently receives such Interim Payment Certificate, evidence or _I 

nt (as d-bed in the relevant Sub-Clause and in the above Notice) before 
a Notice of termination, the Contractor shall resume normal working as soon as ) , 
onably practicable. 
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If the Contractor suffers delay andlor incurs cost as a result of suspending work (or 
reducing the rate of work) in accordance with this Sub-clause, the Contractor shall 
give Notice to the Employer's Representative and shall be entitled, subject to Sub- . 10. 

(a) an extension of time for any such delay, if completion is or will be delayed, 
under Sub-clause 9.3 [Extension of Time for CompletEon of Design-Build]; and 

(b) payment of any such Cost Plus Profit, which shall be included in the Contract Price. 

After receiving ttils Notice, the Employer's Representative shall proceed in accordance 
with Sub-Clause 3.5 [Dstminations] to agree or determine these matters. 

Termination by The Contractor shall be entitled to terminate the Contract if. 
Contractor 

(a) the Contractor does not receive the reasonable evidence within 42 days after 
giving Notice under Sub-ciause 16.1 [Contractor's Entitlement to Suwend 
Work] in respect of a failure to comply with Sub-Clause 2.4 [Employer's 
Findal Anangements] ; 

(b) the Employer's Representative fails, within 56 days after receiving a Statement 
and supporting documents, to issue the relevant Payment Certificate; 

(c) the Contractor does not receive the amount due under an lnterim Payment 
Certificate within 42 days after the expiry of the time stated in Sub-clause 14.8 
[Payment] within which payment is to be made (except for deductions in 
accordance with Sub-clause 20.2 [Employer's Claims]); 

(d) the Employer substantially fails to perform his obligations under the Contract, 
(e) the Employer fails to comply with Sub-Clause 1.6 [Contract Agreement] or 

Sub-Clause 1.8 [Assignment]; 
(9 a prolonged suspension affects the whole of the Works as described in Sub- 

CIause 9.10 {Prolonged Suspension]; or 
@) the Employer becomes bankrupt or insolvent, goes into rquidation, has a 

receiving or administration order made against him, compounds with his 
creditors, or canies on business under a receiver, trustee or manager for the 
benetit of his credtors, or if any act is done or event occurs which (under 
applicable Laws) has a similar effect to any of these acts or events. 

In any of these events or circumstances, the Contractor may, not less than 14 days 
after giving ~otice to the Employer, tminate the Contract unless the Gnployer cures 

. . the event or circumstance within the said 14 days. However, in the case of sub- 
paragraph (f) or @), the Contractor may by Notice terminate the Contract immediately. 

The Contractor's election to terminate the Contract shall not prejudice any other rights 
of the Contractor, under the Contract or otherwise. 

Cessation of Work and After a Notice of termination under Sub-Clause 16.2 [Tmination by Contractor] or 
Removal of Contractor's SubClau& 18.5 [qotional Termination, Payment and Release] has taken effect, the 
Equipment . Contractor shall. unless the Employer cured the event or circumstance within the 14- 

days' Notice period, promptly: 

(a) cease aU further work, except for such work as may have been instructed by 
the Employer's Representative for the protection of lie or property or for the 
safety of the Works or protection of the environment. For all such instructed 
work, the Contractor shall be entitled to be paid Cost Plus Profrt and shall be 
relieved of further liabilities- under Sub-clauses 4.8 (Safety Pmcedures] and 
4.1 8 [Protection of the hvironment 1; 
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(b) hand over to the Employer the Contractor's Documents, Plant, Materials and 
other work, for which the Contractor has received payment; and 

the Site. 

Payment on Tennination After a Notice of termination under Sub-Clause.16.2 [Tennination by Contractor] has 
taken effect, the Employer shall promptly: 

(a) return the Performance Security to the Contractor; 
(b) pay the Contractor in accordance with Sub-Clause 18.6 [Optional Tennination, 

Payment and Release]; and 
(c) pay to the Contractor the amount of any lass of profit or other loss.or damage 

sustained by the Contractor as a result of this termination. 

17.1 
The Employer's Risks. Subject to the provisions of Sub-Clause 17.8 [Limitation of Liabil@], the risks allocated 
during,the Design-Build to the Employer and for which the Employer' is liable during the Design-Build Period 
Period are divided into:. 

(a) The Employer's Commercial Risks, which are: 

(i) the financial loss, delay or damage allocated to the Employer under the 
Contract or for which the Employer is liable by law, unless otherwise 
modified under the Contract; 

(ii) the right of the Employer to construct the Works or any part thereof on, 
over, under, in or through the Site; 

(iii) the use or occupation of the Site by the Works or any part thereof, or for 
the purpose of design, construction or completion of the Works other 
than the abusive or wrongful use by the Contractof; and 

(iv) the use or occupation by the Employer of any part of the Permanent 
Works, except as may be specified in the Contract; 

and 

(b) The Employer's Risks of Damage, which are: 

(i) damage due to any interference, whether temporary or permanent, with 
any right of way, light, air, water or other easement (other than that 
resulting from the Contractor's method of construction) which is the 
unavoidable result of the const~~tion of the Works in accordance with 
the Contract; 

(ii) fault, errors defect or omission in any element of the design of the Works 
by the Employer or which may be contained in the Employer's 
Requirements, other than design carried out by the Contractor pursuant 
to his obligations under the Contract; 

(iii) any operation of the forces of nature (other than those allocated to the 
Contractor in the Contract Data) against which an experienced 
contractor could not, reasonably have been expected to have taken 
adequate preventative precautions; and 

(iv) The Bceptional Risks under Clause 18 [ExceptFbnal Risk]. 
I 
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,-... 17.2 Subject to t& provisions of Sub-Clause 17.8 [Limitation of Liability], the risks' 
The Contractor's Risks allocated to the Contractor and for which the Contractor is liable during the Design- 

% ._ during the Design-Build Build Period are all the risks other than those listed under Sub-clause 17.1 [The 

Works and the Goods. 3 

3 The Employer's Risks Subject to the provisions of Sub-clause 17.8 [Limitation of tiabif@], the risks allocated 
during the Operation to the Employer and for which the Employer is liable during the Operation Service 

3 Service Period Period are divided into: 

. 
(a) The Employer's Commercial Risks, w h i  are: 

(i) the financial loss, delay or damage allocated to the Employer under the 
Contract or for which the Employer is liable by law, unl- otherwise 
modified under the Contract; 

(ii) the use or occupation by the Employer of any part of the Permanent 
Works, except as may be specified in the Contract; and 

(iu] the use or occupation of the Site by the Works or anypart thereof, or for 
the purpose of operating and maintaining the Permanent Works; 

and 
(b) The Employer's Risks of Damage, which are: 

(i) damage due to any interference, whether temporary or permanent, with 
any right of way, light, air, water or other easement (other than that 
resulting from the Contractor's methods of operation and maintenance) 
which is the unavoidable result of operating and maintaining the 
Permanent Works in accordance with the Contract; 

(ii) fault, error, defect or omission in any element of the design of the Works 
by the Employer or which may be contained in the Employer's 
Requirements, other than design canied out by the Contractor pursuant 
to his obligations under the Contract; 

(iii) any operation of the forces of nature against which an experienced 
contractor could not reasonably have been expected to have taken 
adequate preventative precautions; and 

Q The hceptional Riks under Clause 1 8 [Exoeptional Risks]. 

" - 
The Contractor's Risks Subject to the provisions of Sub-Clause 17.8 €Limitation of Lability], the risks 
during the Operation allocated to the Contractor and for which the Contractor is liable during the Operation 
Service Period Service Period are: 

3 

(a) all risks resulting or arising from the design (excluding any design allocated to 
the Employer under Sub-Clauses 1 7.1 (b)(ii) and 17.3@)0) or construction of the 
Works, or the Materials used therein, notwithstanding any testing canied out by 
or approved or witnessed by the Employer or the Employer's Representative 
during the Design-Build Period; and 

(b) all risks resulting or arising from the operation and maintenance of the Permanent 
Works and the care of the Works excluding the Emplayer's Risks listed under 
Sub-clause 17.3 [The Einpbyer's Risks during the 0- Service Penixt]. 

, - 17.5 - 'i 

of the Works ake full responsibility for the care of the Works and Goods from the 

./--. encement Date until the Commiiioning Certificate for the whole of the Works is 
pursuant to Sub-Uause 11.7 [Commissioning Ce#t&e]]. If the Contract is 
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terminated in accordance with these Conditions, the Contractor shall cease to be 
responsible for the care of the Works from the date of expiry of the Notice of termination. 

- -- - - - - - - - - 
- - - -- - - - -- - - - - 

The Contractor shall also be responsible for the care of the Permanent Works during 
the Operation Service Period in accordance with the requirements of the Operating 
Licence pursuant to Sub-clause 1.7 [Operating Licence]. - 
The Contractor shall also be responsible for the care of any part of the Permanent 

i 

Works for which a Section Commissioning Certificate has been issued. 1 

The Contractor shall also take full responsibility for any outstanding work which he 
shall have undertaken to complete during the Operation Service Period until all such 
artstanding work is completed. 

Consequences of the 
Employer's Risks of 
Damage 

Cqnsequences of the 
Contractor's Risks 
resulting in Damage 

Subject to the provisions of Sub-clause 18.4 [Consequences of an ficeptional 
Event], if any of the risks allocated as an Employer's Risk under SubClause 17.1 m e  
EinpIoyess Risk during the Design-Build kriodj and 17.3 [The Employer's Risk 
during the Operation Service Period] occurs-and results in damage to the Works or 
other property or Goods or Contractor's Documents, the Contractor shall promptly 
give Notice to the Employer's Representative, and shall thereafter rectify such loss 
andlor damage to the extent required by instruction of the Employer's Representative. 
Such instruction shall be deemed a Variation. 

In the event of the allocation of the risk not being governed by any other term of the 
Contract, and such risk occurs during the Design-Build Period and the Contractor is 
delayed andor incurs cost ftom rectifying this damage, the Contractor shall give a 
further Notice to the Employer's Representative and shall be entitled to: 

(a) an extension of time for any such delay, if completion is or will be delayed. 
under Sub-Clause 9.3 [&tension of Time for Completion of Design-Build]; and 

(b) 
' 

payment of Cost Plus Profit, which shall be included in the Contract Price. 

If the event occurs during the Operation Service Period, sub-paragraph @) of this Sub- 
Clause shall apply. but sub-paragraph (a) of this Sub-Clause shall not apply. 

The Employer's Representative shall proceed in accordance with Sub-Clause 3.5 
[Detminations] to determine the amounts due. 

If any of the risks allocated as a Contractor's risk under Sub-Clause 17.2 [The 
Contractor's Risks during the Design-Build Period] and 17.4 m e  Contractor's Risks 
during the Operation Sdce Periiod] occurs and results in damage to the Works or 
other property or Goods, the Contractor shall promptly give Notice to the Employer's 
Representative, and shall thereafter rectitj such damage to the extent required by the 
Employer's Representative. All such work of replacement, repair or rectification shall 
be carried out by the Contractor at his own cost. 

Limitation of Liability Neither Party shall be r i l e  to the other Party for any loss of use of any Works, loss 
of profit, loss of contract or for any other indirect loss or damage which may be 

red by the other Pariy in connection with the Contract, other than under Sub- 
10.6 [Delays and Intemptions during the qoeration SeM'ce], Sub-clause 16.4 a 

ent on Tmination], Sub-Clause 17.9 [Indemnitks by the Contractor], Sub- + 

10 [Indemnities by the Empbyer] and Sub-clause 17.12 [Risk of 
t of InteUeckral and Industrial Properly Rights]. - - 
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I The total liability of the Contractor to the Employer, under or in connection with the 
..* Contract, shall not exceed the sum stated in the Contract Data or (if a sum is not so 
P., stated) the Accepted Contract Amount. 
~ pp-pppp-pp- --pp-p---pp 

-ppppp p-pp ~ pppp--p-ppp-p--p ~ 

This Sub-clause shall not limit any liability in any case of fraud, deliberate default or 
reckless miscoriduct by the defaulting Party. 

lndemnities by the 
-3 Contractor 

-1 

i 
9 

, 

P 
a 
i 

r' 

The Contractor shall indemnify and hold harmless the Employer, the Employer's 
Personnel, and their respective agents, against and from all claims, damages, losses 
and expenses (including legal fees and expenses) in respectaf: 

(a) bodily injury, sickness, disease or death, of any person whatsoever arising out 
of or in the course of or by reason of the Contractor's design, execution, 
completion or operation and maintenance of the Works, unless attributable to 
any negligence, wilful act or breach of the Contract by the Employer, the 
Employer's Personnel, or any of their respective agents; and 

(b) damage to or loss of any property, real or personal (other than the Works), to 
the extent that such damage or loss; 

(i) arises out 6f or in the course of or by reason of the Contractor's design, 
execution and completion or operation and maintenance of the Works, 
or 

(ii) is attributable to any negligence, wilful act or breach of the Contract by 
the Contractor, the Contractor's Personnel, their respective agents, or 
anyone directly or indirectly employed by any of them. 

The Contractor shall also indemnify the Employer against all errors in the Contractor's 
.design of the Works and other professional services which result in the Works not 
being fit for purpose or resutt in any loss and/or damage for the Employer, 

Indemnities by the The Employer shall indemnify and hold harmless the Contractor. the Contractor's 
Employer Personnel, and their respective agents, against and from all claims, damages, losses 

7 
and expenses (including legal fees and expenses) in respect of: 

(a) bodily injury, sickness, d i e  or death, or loss of or damage to any property 
other than the Works, which is attributable to any negligence, wilful ad or 
breach of the Contract by the Employer; the Employer's Ptysonnel, or any of 
their respective agents; and 

(b) the Employer's Risks as set out in Sub-Clauses 17.1 [The Einployer's Risks 
during the Design-B& Period] and 17.3 [The EinpIoyer's Risks duhg the 
Operation Service Period]. 

. . 
Shared Indemnities The Contractor's liability to indemnify the Employer,-as aforesaid, shall be reduced 

proportionately to the extent that the Employer's R i i  may have contributed- to the 
said damage, loss or injury. Similarly, the Employer's liability to indemnify the 
Contractor, as aforesaid, shall be reduced proportionately to the extent that the 
Contractor's risks may have contributed to the said damage, loss or injury. 

ub-Clause, 'infringement' means an infringement (or alleged infringement) of 

industrial property right relating to the Works; and "claimu means a daim 
gs pursuing a daim) alleging an infringement. 
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deliversd to the Contractor, or of which the Contractor is liable to accept 
delivery. This Plant and Materials shall become the property of (and be at the 

--- -- 

risk of) the Employer when paid for by the Employer, and the Contractor shall 
- -- 

placehe same at fhiEmployerKs disposal; 
(c) any other Cost or liability which in the circumstances was reasonably incurred 

by the Contractor in the expectation of completing the Works; 
(d) the Cost of removal of Temporary Works and Contractor's Equipment from the 

Site and the return of these items to the Contractor's works in his country (or 
to any other destination at no greater cost); and 

(e) the Cost of repatriation of the Contractor's staff and labour employed wholly in 
connection with the Works at the date of termination. 

Release from Notwithstanding any other provision of this Clause, if any event arises outside the 
Performance under control of the Parties (including, but not limited to, an Exceptional Event) which makes 
the law it impossible or unlawful for either or both Parties to fulfil its or their contractual 

obligations or which, under thedaw governing the Contract, entitles the Parties to be 
released from further performance of the Contract, then upon Notice by either Party 
to the other Party of such event: 

(a) the Parties shall be discharged from further performance, without prejudice to 
the rights of either Party in respect of any previous breach of the Contract; and 

(b) the sum payable by the Employer to the Contractor shall be the same as would 
. have been payable under Sub-Clause 18.5 [Optional Temiinatbp, Payment and 
Release] if the Contract had been terminated under that Sub-clause. 

19.1 
General Requirements Without limiting his or - the Employer's obligations or responsibilities under the 

Contract, the Contractor shall effect and maintain all insurances for which he is 
responsible with insurers and in terms, both of which shall be subject to approval by 
the Employer, such approval shall not be unreasonably withheld or delayed. 

The insurances required to be provided herein are the minimum required by the 
Employer, and the Contractor may, at his own cost, add such other insurances that 
he may deem phdent. 

Whenever required by the Employer, the Contractor shall produce the insurance 
policies wh i i  he is required to effect under the Contract. As each premium is paid. 
the Contractor shall send a copy of each receipt of payment to the Employer. 

If the Contractor faii to effect and keep in force any of the insurances required under 
SubChuse 19.2 [Insurances to be provided by the Contractor dMng the Desbn- 
Build PeriodJ, or fails to provide the policies or receipts as aforementioned, then, and 
in any such case, the Employer may effect and keep in force such insurances and pay 
any premium as may be necessary and recover the same from the Contractor from 
time to time by deducting the amount(s) so paid from any monies due to the 
Contractor or otherwise recover the same as a debt from the Contractor. 

the Employer fails to comply with the condins attaching 
pursuant to the Contract, the PaFty so failing to comply as 

d shall indemnify the other Party against all losses and claims arising from 
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The Contractor shall also be responsible for the following: 

(a) notiing the insurers of any changes in the nature, extent or programme for the 
execution of the Works; 

11 1 - 

provision cf the Operation Se~ce; and 
(c) the adequacy and validity of the insurances in accordance with the Contract at 

all times during the performance of the Contract. 

'The peimitted deductible limits allowed in anji policy shall not exceed the amounts 
stated in the Contract Data. 

Where there is a shared liability the loss shall be borne by each Party in proportion to 
its liabili under Clause 17 [Risk Allocat;on] or Clause 1 8 [Exceptional Risks], provided 
the non-recovery from insurers has not been caused by a breach of this Clause by the 
Contractor. In the event that non-recovery from insurers has been caused by such a 
breach of Contract by the Contractor, the Contractor shall bear the loss suffered. 

Insurances to be The Contractor shall provide the following insurances during the Design-Build 
pmvided by the Period: 
Contractor during the 
Design-Build Period (a) The Works 

The Contractor shall insure and keep insured in the joint names of the 
Contractor and the Employer from the Commencement Date until the date of 

-. issue of the Commissioning Certificate: 

(i) the Works, together with Matei'is and Plant for incorporation therein, for 
their full replacement value with deductible limits not exceeding those 
stated in the Contract Data. The insurance cover shall extend to include 
loss and damage of any part of the Works as a consequence of failure 
of elements defectively designed or constructed with defective material 
or workmanship; and 

(ii) an addiional sum of fifteen percent (15%) of such replacement value (or 
such sum as may be specified in the Contract Data) to cover any 
additional costs incidental to the rectification of loss or damage, 
including p r o f 8 ~ ~ ~ ~  fees and the cost of demolition and removal of 
debris. 

The insurance cover shall cover the Employer and the Contractor against all 
, loss or damage from whatever cause arising until the Commissioning 

Certificate is issued. Ther-fter, the insurance shall continue until the date of 
issue of the Final Payment Certificate Design Build in respect of any 
incomplete work for loss or damage arising from any cause occumng prior to 
the date of the Commissioning Certificate, and for any loss or damage 
occasioned by the Contractor in the course of any operation carried out by 
him for the purpose of complying with his obligations under Clause 12 

u [Defects]. 

The insurance cover provided by the Contractor for the Works may exdude any 
of the following: 

(1) the cost of making good any part of the Works which is defective 
(including defective material and workmanship) or otherwise does not 
comply with the Contract, provided that it does nbt exdude the cost of 
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The Employer and the Employer's Representative shall ako be indemnified 
under the policy of insurance, except that this insurance may exclude losses 
and claims to the extent that they arise from any act or neglect of the Employer 
or of the Employer's Personnel. 

'5 
The insurance shall be maintained in full force and effect during the whole time 
that the Contractor's Personnel are assisting in the execution of the Works. For 

"il any person employed by a Subcontractor, the insurance may be effected by the 
Subcontractor, but the Contractor shall be responsible for the Subcontractor's 

3 compliance with ~i Sub-Clause. 

-3 (9 Other insurances required by Law and by local practice 

Other insurances required by Law and by local practice (if any) shall be detailed 
in the Contract Data and the Contractor shall provide such other insurances in 
compliance with the details given, at his own cost. 

Insurances to be The Contractor shall provide the following insurances during the Operation Service 
-3 provided by the Period: 

Contractor during the 
7 Operation Service Period (a) Fire extended cover for the Works 

The Contra* shall provide, in the- joint names of the Employer -and the 
Contractor, fire extended cover insurance for the Works as specified in the 
Contract Data for the Operation Service Period. Notwithstanding any other 
provision in the Contract, the Operation Service shall not commence until the 
fire extended cover insurance is effected and the terms and detaik have been' 
approved by the Employer. 

The terms of the policy shall be submitted to the Employer for his approval no 
later than 28 days before the date upon which the Commissioning Certificate is 
due to be issued, and shall come into force on the date stated in the 
Commissioning Certificate. 

lnjury to any person and damage to property 

The Contractor shall ensure that an insurance as required under SubClause 
19.2 (d) [lnjury fo p w n s  and damage to proper&] be effected prior to the 
issue of the Commissioning Certificate and maintained until the issue of the 
Contract Completion Certificate. Such insurance shall be for an amount and in 
terms as specified in the Contract Data. 

(c) lnjury to employees 

The Contractor shall ensure that an insurance as required under SubClause 
19.2(e) [lnjury to employees] be effected prior to the issue of the 
Commissioning Certificate and maintained until the issue of the Contract 
Completion Certificate, or the last of his or any of his Subcontractors' 
employees have left the Site, whichever is the later. 

'i 

Other insurances required by Law and by local practice 

I Other insurances required by Law and by local practice (if any) shall be detailed 
in the Contract Data and the Contractor shall provide such insurances in . 
compliance with the details given, at hii own cost. 
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(e) Other optional operational insurances 

Other optional insurances required (if any) shall be detailed in the Contract Data 
an-Contractor shd provide such other insurances in compliance w i i  the 
details given, at his own cost. 

putes and Arbitration 

Contractor's Claims If the Contractor considers himself to be entitled to any extension of the Time for 
Completion of Design-Build andlor any additional payment, under any Clause of these 
Conditions or otherwise in connection with the Contract, he must comply with the 
following procedures: 

(a) Notices 

The Contractor shall give Notice to the Employer's Representative, describing 
the event or circumstance giving rise to the claim as soon as practicable, and 
not later than 28 days after the Contractor became aware, or should have 
become aware, of the event or circumstance. The Notice shall state that it is 
given under this Sub-clause. 

If the Contractor fails to give Notice of a claim within such period of 28 days, 
the Time for Completion of Design-Build shall not be extended, the Contractor 
shall not be entitled to addinal payment, and the Employer shall be 
discharged from all liability in connection with the claim. However, if the 
Contractor considers there are circumstances which justify the late submission, 
he may submit the details to the DAB for a ruling. If the DAB considers that, in 
all the circumstances, it is fair and reasonable .that the late submission be 
accepted, the DAB shall have the authoribf to ovemle the relevant 28-day limit 
and, if it so decides, it shall advise the Parties accordingly. 

If the Contractor has submitted his Notice of claim within the 28-day limit or the 
DAB has ruled that the late Notice was acceptable, then the Contractor shall 
proceed in accordance with the provisions of this Sub-Clause. 

@) - Contemporary records 

Following the giving of Notice, the Contractor shall keep such contemporary 
records as may be necessary to substantiate any daim. Contemporary records 
shalt be kept on unless agreed otherwii with the Employer's 
Representative. Without admitting the Employer's I i i r i ,  the Employer's 
Representative may, after receiving any Notice under this Sub-Clause, monitor 
the record-keeping andlor instruct the Contractor to keep additional 
contemporary records. The Contractor shall permit the Employer's 
Representative to inspect all these records, and shaN (ii instructed) submit 
copies to the Employer's Representative. -< 

(cI Detajls and Darticulars I . . 

Within 42 days after the Contractor became aware (or should have become ,' 

aware) of the event or circumstance giving rise to the claim, or within such other 
period as may be allowed by the DAB under paragraph (a) above, or proposed ., 

by the Contractor and approved by the Employer's ~eprekntative, the 
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Contractor shall send to the Employer's Representatiie a fully detailed claim 
wt-rich includes full supporting particulars of the contractual or other basis of the 

and of the extension of time and/or additional payment claimed, The 
Contractor shall also provide the Employer's Representative with any additional 
particulars which the Employer's Representative may reasonably require. 

If the Contractor fails to provide the contractual or other basis of the daim 
within the said 42 days or other time allowed or approved, the Notice g ~ e n  
under paragraph (a) above shall be deemed to have lapsed and shall no longer 4 
be considered as a valid Notice. If the Contractor considers there are 
cirqmstances which justify a late submission, he may submit the details to the 
DAB for a ruling. If the DAB considers that, in all the circumstances, it is fair and 
reasonable that the late submission be accepted, the DAB shall have the 
authority to ovemle the given 42-day limit and, if it so decides, it shall advise 
the Parties accordingly. 

If the event or circumstance giving rise to the claim h q  a continuing effect: 

(i) the fully detailed claim shall be Considered as interim; 
(ii) the Contractor shall send further interim claims at 28day intervals, giving 

the accumulated delay andlor amount daimed, and such additional 
particulars as the Employer's Representative may reasonably require; and 

(iii) the Contractor shall send a final claim within 28 days after the end of the 
effects resulting from the event or circumstance, or within such other 
period as may be proposed by the Contractor and approved by the 
Employer's Representative. 

(d) Employer's Representative's response 

Within 42 days after receiving a fully detailed claim or any further particulars 
requested by the Employer's Representative, or within such other period as 
may be agreed by the Employer's Representative and the Contractor, the 
Employer's Representative shall proceed in accordance with Sub-Clause 3.5 
[Detminatbns] to agree or determine (i) h e  extension (if any) of the Time for 
Completion of Design-Build (before or after its expiry) in accordance with Sub- 
Clause 9.3 [f3ensiOn of Time for Compehn for Design-BuiMJ. andlor fl the 
addiional payment (ii anSI) to which the Contractor is entitled under the Cmhct 
with detajled comments. He may also request any n- addiional partiarlars, 
but shall nevertheless give his response on the contract& or other aspeds of the 
daim within the 42 days &a' rece~ng the fully detailed daim from the Contmdor. 

If the Employer's Representatiie does not respond in accordance with the 
foregoing procedures and timetable, either Par@ may consider that the daim 

.J 

has been rejected by the Employe& Representative, and either Party may refer 
the matter to the DAB in accordance with Sub-Clause 20.6 [Obtaining Lk'spute 
AQudication Board's Decisbn]. 

Each Payment Certificate shall include such amounts 'for any claim as have . 

been reasonably substantiated as due under the relevant provision of the 
Contract. Unless and until the particulars supprkd are sufficient to substantiate 
the whole of the claim, the Contractor shall onh be entitled to payment for such . - 
part of the claim as he has been able to su&tiate. 

2 

, 
1 

If either Party is dissatisfied with the determination of the Employer's 
Representative, either Party may, within 28 daysafter receiving the 

. < 

determination, issue to the Employer's Representative and the other Party, a 
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Notice of dissatisfaction, and thereafter proceed in accordance with Sub- 
Clause 20.6 [Obtaining Dispute Adjudication Board's Decision]. If no Notice of 
dissatisfaction is issued by either Party within the said 28 days, the 
determination of the Engineer's Representative shall be deemed to have been 

-- a 

The requirements of this Sub-Clause are in addition to those of any other Sub- 
Clause which may apply to a claim. If the Contractor fails to comply with this or 
another Sub-clause in relation to any claim, any extension of time and/or 
additional payment shall take account of the extent (if any) to which the failure 
has prevented or prejudiced proper investigation of the claim, unless the claim 
is.exduded under the paragraph'(a) of this Sub-Clause. 

Employer's Claims If the Employer considers himself to be entitled to any payment under any Clause of 
these Conditions or othedse in connection with the Contract, the Employer or the 
Employer's Representafie shall give Notice and particulars to the Contractor. 

The Notice shall be given as soon as practicable after the Employer becomes aware, 
or should have become aware, of the event or circumstances giving rise to the claim. 

The particulars shall specify the Clause or other basis of the daim, and shall include 
substantiation of the amount to which the Employer considers himself to be entitled 
in connection with the Contract. The Employer's Representative shall then proceed in 
accordance with Sub-clause 3.5 [Deteminations] to agree or determine the amount 
(if any) which the Employer is entitled to be paid by the Contractor. 

If either Party is dissatisfied with the determination of the Employer's Representative, 
either Party may, within 28 days after receiving the determination, issue to the 
Employer's Representative and the other Party, a Notice of dissatisfaction, and 
thereafter proceed in accordance with Sub-clause 20.6 [Obtaining Dispute 
Adjudicatbn Board's Dedsion]. If no Notice of dissatisfaction is issued by either Party 
within the said 28 days, the determination of the Engineer's Representative shall be 
deemed to have been accepted by both Parties. 

The amount determined by the DAB may be included as a deduction in the Contract 
Price and Payment Certificates. The Employer shall only be entitled to set off against 
or make any deduction from an amount certified in a Payment Certilicate, or to 
otherwise claim against the Contractor, in accordance with this Sub-Clause. 

Appointment of the Disputes arising during the Design-Build Period shall be adjudicated by a DAB in 
Dispute Adjudication accordance with Sub-clause 20.6 [Obtaining Dispute Adjudication Board's Decision]. 
Board The Parties shall jointly appoint a DAB by the date stated in the Contract Data. 

The DAB shall comprise, as stated in the Contract Data, either one or three suitably 
qualified persons ("the members'). If the number is not so stated and the Parties do 

, . not agree othenvise, the DAB siiall comprise three persons. .- 

If the DAB is to comprise three persons, each Party shall nominate one member for 
the approval of the other Party. The Parties shall consult both these members and 

I agree upon the.third member, who shall be appointed to act as chairman. 

r, if a list of potential members is included in the Contract, the members shall 
ected from those on the list, subject to their being able and willing to accept 
tment to the DAB. 
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The agreement between the Parties and either the sole member ("adjudicatof) or 
each of the three members shall incorporate by reference the General Conditions of 
Dispute Adjudication Agreement in these General Conditions, with such amendments 

The terms of the remuneration of either the sole member or each of the three 
members shall be mutually agreed upon by the Parties when agreeing the terms of 
appointment. Each Party shall be responsible for paying one-half of this remuneration. 

If at any time the Parties so agree, they may appoint a suitably qualified person or 
' persons to replace any one or more members of the DAB. Unless the Parties agree 
otherwise, the appointment will come into effect if a member declines to act or is 
unable to act as a result of death, d i i i l ' i ,  resignation or termination of appointment. 
The replacement shall be appointed in the same manner as the replaced person was 
required to have been nominated or agreed upon, as d&cribed in this Sub-Clause. 
However the appointment of any member may only be terminated by mutual 
agreement of both Parties. and not by the Employer or the Contractor acting alone. 

Unless otherwise agreed by both Parties, the appointment of the DAB (including each 
member) shall expire upon the issue of the Commissioning Certificate under Sub- 
Clause 9.12 [Completion of Design-BuiMj or 28 days after the DAB has given its 
decision to a Dispute under Sub-Clause 20.6 [Obhhing Dispute Adjudication Board's 
Decision], whichever is the later. 

Failure to Agree Dispute If any of the following co~ditions apply, namely: 
Adjudication Board 

(a) the Parties fail to zgree upon the appointment of the sole member of the DAB 
by the date stated in the first paragraph of Sub-Clause 20.3 [Appointment of 
the Dispute A@udhtion Board]; 

(b) either Party fails to nominate a member (for approval by the other Pariy), or fails 
to approve a member nominated by the other Pariy, of a DAB of three persons 
by such date; 

(c) the Parties fail to agree upon the appointment of the third member (to act as 
chairman) of the DAB by such date, or 

(d) the Parties fail to agree upon the appointment of a replacement person within 
42 days after the date on which the sole member or one of the three members 

, declines to act or is unable to act as a result of death, disability, resignation or 
termination of appointment, 

then the appointing entity or official named in the Contract Data shall, upon the 
request of either or both of the Parties and after due consultation with both Parties, 
appoint this member of the DAB. This appointment shall be final and conclusive. Each 
Party shall be responsible for paying one-half of the remuneration of the appointing 
entity or official. 

Avoidance of Disputes If at any time the Parties so agree, they may jointly refer a matter to the DAB in writing 
with a request to provide assistance andlor informally discuss and attempt to resolve 
any disagreement that may have arisen between the Patties during the performance 
of the Contract. Such informal assistance may take place during any meeting, Site visit 

erwise. However, unless the Parties agree otherwise, both Parties must be 
t at such discussions. The Parties are not bound to act upon any advice given 
such informal meetings, and the DAB shall not be bound in any Mure Dispute 
ion process and decision by any views given during the informal assistance 
s, whether provided orally or in writing. 
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If a Dispute of any lo'nd whatsoever arises between the Parties, whether or not any 
informal discussions have been held under this Sub-Clause, either Parly may refer the 
Dispute in writing to the DAB according to the provisions of Sub-clause 20.6 

Obtaining Dispute If a Dispute (oi any kind whatsoever) arises between the Parties in connection with, or 
Adjudication Board's arising out of, the Contract or the execution of the Works during the Design-Build 
Decision Period, including any Dispute as to any determination, instruction, opinion 

or valuation of the Employer's Representatiie, either Party may, within 28 days of 
issuing a Notice of ditisfaction under Sub-Clause 20.1 (d) [Contractor's Claims] or 
Sub-Clause 20.2 [Employefs Claims], refer the Dispute in writing to the DAB for its 
decision, with copies to the other Party and the Employer's Representative. Such 
reference shall state that it is given under this Sub-Clause. The other Party shall then 
have 21 days to send a response to the DAB with copies to the referring Party and 
the Employer's Representative. If the dissatisfied Party has not formally referred the 
matter to the DAB within the said 28day period, the Notice of dissatisfaction shall be 
deemed to have lapsed and no longer be considered to be valid. 

For a DAB of three persons, the DAB shall be deemed to have received such 
submissions on the date when they are received by the chairman of the DAB. 

Both Parties shall promptly make available to the DAB all information, access to the 
Site, and appropriate facilities, as the DAB may require for the purposes of making a 
decision on such Dispute. The DAB shall not act as arbitrator@). 

Within 84 days after receiving the other Party's response or, if no such response is 
received, within 105 days after receiving the reference, or within such other period as 
may be proposed by the DAB and approved by both Partart=, the DAB shall give its 
decision in writing to both Parties and the Employer's Representative, which shall be 
reasoned and shall state that it is given under this Sub-clause. The decision shall be 
binding on both Parties and the Employer's Representative, who shall promptly 
comply with it notwithstanding that a Parly gives a Notice of ditisfaction with such 
decision as described below. Unless the Contract has already been abandoned, 
repudiated or terminated, the Contractor shall continue to proceed with the Works in 
accordance with the Contract. 

If &her Party is dissatied with the DAB'S decision, then either Party may, within 28 
days after receiving the decision; give Notice to the other Party of its dissatisfaction. If 
the DAB fails to give its decision within the period prescribed in this Sub-Clause, then 
either Party may, within 28 days af&d this period has expired, give Notice to the other 
Party of its dissatisfaction. In either case, the dissatisfied Party shall send a copy of 
the Notice to the chairman of the DAB.' 

In either event, this Notice of d i i i fac t ion shall state that it is given under this Sub- 
Clause, and shall set out the matter in Dispute and the reason(s) for dissatisfaction. 
Except as stated in Sub-Clause 20.9 [Failue to Compb with Dispute Aqudication 
Board's &cision], neither Party shall be entitled to commence'arbitration of a Dispute 
unless a Notice of ditisfaction with respect to that Dispute has been given in 
accordance with this Sub-clause. 

decision of the DAB requires a payment by one F%rty to the other Party, the DAB 
require the payee to provide an appropriate security in respect of such payment. 

AB has given its decision as to a matter in Dispute to both Parties, and no 
of dissatisfaction has been given by either Party within 28days after it received 
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the DAB's decision, then the decision shall become final and binding upon both 
Parties. 

1 

Dispute Adjudication Board's Dedsion], both Parties shall attempt to settle the 
Dispute amicably before the commencement of arbitration. However, unless both 

F Parties agree otherwise, arbitration may be commenced on or after the twenty-eghth 
day after the day on which Notice of dissatisfaction was given, even if no attempt at 

9. * .  amicable settlement has been made. 

~3 20.8 

Arbitration Unless settled amicably, and subject to Sub-clause 20.9 [Failure to Cornp/y witti 
2 Dispute Adjudication Board's Decision], any Dispute in respect of which the DAB'S 

decision (if any) has not become final and binding shall be finally settled by 
.-\ 

? international arbiition. Unless otherwise agreed by both Parties: 

(a) the Dispute shall be finally settled under the Rules of Arbiiation of the 
International Chamber of Commerce; 

@) the Dispute shall be settled by three arbitrators appointed in accordance with 
these Rules; and 

(c) the arbiition shall be conducted in the language for communications defined in 
Sub-Clause 1.4 [Law and Language] unless otherwise stated in the Contract Data. 

The arbitrator(s) shall have full power to open up, review and revise any certificate, 
determination, instruction, opinion or valuation of the Employer's Representative, and 
any decision of the DAB, relevant to the Dispute. Nothing shall disqualify the 
Employer's Representative from being called as a witness and g'Ning evidence before 
the arbiiratods) on any matter whatsoever relevant to the Dispute. 

Neither Party shall be limited in the proceedings before the arbiiatods) to the evidence 
or arguments previously put before the DAB to obtain its decision, or to the reasons 
for dissatisfaction given in its Notice of dissatisfaction. Any decision of the DAB shall 
be admissible in evidence in the &itration. 

I P Arbitration may be commenced prior to or after completion of the Wolks. The 
obligations of the Parties, the Employer's Representative and the DAB shall not be 

7 altered by reason of any &rafi being conducted during the progress of the Works. 

I - Failure to Comply with In the event that a Party fails to comply with any decision of the DAB, whether binding 
Dispute Adjudication or final and binding, then the other Party may, without prejudice to any other rights it 
Board's Decision may have, refer the failure itself to M i t i o n  under Sub-Clause 20.8 [Ahitratbn] for 

< 

summary or other expediied relief, as may be appropriate. Sub-clause 20.6 
[Obtaining Dispute Adjudication Board's Dedsion] and Sub-Clause 20.7 [Amkxble 

' 1  Settlement] shall not apply to ihis reference. 

.' > 
Disputes Arising during Disputes arising during the Operation Service Period which cannot 'be resolved 
the Operation Service between the Parties shall be seffled by a one-person DAB ("Operation Service DAB"). 
Period Such person shall be jointly agreed and appointed by the Parties at the time of issue 

' 3  
e Commissioning Certificate. 

Parties cannot agree on the person who shall be the Operation S e ~ c e  DAB, 
e person shall be appointed according to the provisions of Sub-Clause 20.4 

--, to Agree D&pute Adjudication Boardl. 
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Such person shall be appointed for a term of five years. At the end of each five-year 
period, a new Operation Serw'ce DAB shall be agreed and appointed. If both Parties 
and the previously appointed person agree. the same Operation Service DAB may be 
.!e. - 
1 L, 

The agreement between the Parties and the Operation Service DAB shall incorporate 
by reference the General Conditions of Dispute Adjudication Agreement contained in 
these General Conditions, with such amendments as are agreed between them. 

, . 
The terms of remuneration of the Operation Service DAB shall be mutually agreed 
upon by the Parties when agreeing the terms of appointment. Each Party shall be 
responsible for paying one-half of this remuneration. 

The procedure for.obtainmg a decision from the Opecation Service DAB shall be in 
accordance with the provisions of Sub-Clause 20.6 [Obtaining Dispute Adjudiication 
Board's Decision], and the DAB shall give its decision no later than 84 days after 
rece~ng the other Party's response or, if no such response is received, within 105 
days after receiving the reference and the supporting documentation from the Party 
referring the Dispute.. 

The appointment of the Operation Service DAB shall expire fwe years after the date of 
its appointment unless such appointment is extended for a further five years as 
aforementioned. 

If either Party is dissatisfied with the decision of the Operation Service DAB, the 
provisions of Sub-clauses 20.6 [Obtaining Dispute Adjudiication Board's Decision]. 
20.7 [Amicable Settlement]. 20.8 [Arbitrationj and 20.9 [Fif~ilure, to Comply with .. 

Dispute Adjudication Board's Decision] shall apply. 

Expiry of Dispute If a Dispute arises between the Parties in connection with, or arising out of, the 
Adjudication Board's Contract or the execution of the Works and there is no DAB in place, whether by 
Appointment reason of the expiry of the DAB'S appointment or otherwise: 

(a) Sub-Clause 20.6 [Obtainng Dispute Adjudication Board's Decision] and Sub- 
Clause 20.7 [Amicable Settlement]. or Sub-Clause 20.10 [Disputes Arising 
during the Operation Wee Penodj, as the case may be, shall not apply; and 

@) the Dispute may be referred directiy to ahitration under Sub-Clause 20.8 
[Mifration]. 
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INDEX OF CLAUSES AND SUB-CLAUSES -?2 

$ 

This index shows all the Clauses and Sub-Clauses in the General-Conditions in 
alphabetical order. 

Access Route 
Adjustments for Changes in Legislation 
Adjustments for Changes in Technology 
Adjustments for Changes in Cost 
Advance Payment 
Advance Warning 
Amicable Settlement 
Application for Advance and Interim Payment Certificates 
Application for Rnal Payment Certificate Design-Build 
Application for Final Payment Certificate Operation Service 
Appointment of the Dispute Adjudication Board 
Arbiiation 
As-Built Documents 
Asset Replacement Fund 
Asset Replacement Schedule 
Assignment 
Avoidance of Disputes 
Avoidance of Interference 

Care and Supply of Documents 1.9 
Cessation of Work and Removal of Contractor's Equipment 16.3 
Cessation of Employer's Liability 14.16 
Changes in the Contractor's Financial Situation 4.25 
CWMS, DlSPCmS AND ARBllRATlON 20 
COMMENCEMENT DATZ COMPLmON AND PROGRAMME 8 
~omrn~ncement Date 8.1 
Commencement of Design-Build 9.1 

- Commencement of Operation Service 10.2 
Commissioning Certificate 11.7 
Commissioning of Parts of the Work 11.6 
Completion of Design-Build 9.12 
Completion of Operation Service 10.8 
Completion of Outstanding Work and Remedying Defects 12.1 
Completion of the Works and Sections 11.5 
Complaqce with Laws 1.14 
Confidential Details 1.13 
Consequences of the Contractor's Risks resulting in Damage 17.7 
Consequences of the Employer's Risks of Damage 17.6 

uences of an Exceptional Event 18.4 
ences of Suspension 9.8 

1.6 
mpletion CeMcate 8.6 
PRICE AND PAWENT 

/ 

14 . 

82 flW 0mMh-s of 0 x 1 ~  fa 080 Profeds, 1st ~diticq 2008 



Contract Price The 
CONTRACTOR, M E  
Contractor's Claims 
Contractor's Documents 
Contractor's Entitlement to Suspend Work 
Contractor's Equipment 
Contractor's General Obligations 
Contractor's Operations on Sie 
Contractor's Personnel 
Contractor's Representative 
Contractor's R i  during the Design-Build Period 
Contractor's Risks during the Operation Sewice Period 
Contractor's Superintendence 
Contractor's Undertaking 
Contractor's Use of Employer's Documents 
Contractor to Search 
Co-operation 
Cost of Remedying Defects 
Currencies of Payment 

DEFECTS., 
Definitions 
Delays Caused by Authorities 
Delay Damages 
Delay Damages relating to Design-Build 
Delayed Payment 
Delayed Tests on Completion of Design-Build 
Delayed Tests Prior to Contract Completion 
Delays and Interruptions during the Operation Senrice 
Delegation -by the Employer's Representative 
Delivery of Raw Materials 
DESIGN 
DESIGN-BUILD 
Design Error 
Determinations 
Discharge 
Disorderly Conduct 

. Disputes Arising during the Operation Senrice Period 
Duty to Minimise Delay 

Electricity, Water and Gas 
EMPLOYER, THE 
Employer's Claims 
Employer's Financial Amngements 
Employer's Personnel 
EMPLOYER'S REPRESWATNE, M E  
Employer's Equipment and Free-Issue Materials 
Employer's Representative's Duties and Authority 
Employer's R i i  during the Design-Build Period 
Employer's Rsks during the Operation Service Period 
Employer's Use of Contractor's Documents 

of D i e  Adjudication Board's Appointment 



Extension of Time for Completion of Design-Build 9.3 

Facilities for Staff and Labour 
Failure to Agree Dispute Adjudication Board 

- - - l-awto-comprere 
Failure to Camp&' with Dispute Adjudicatiop Board's Decision 
Failure to Pass Tests on Completion of Design-Build 
Failure to Pass Tests Prior to Contract Completion 
Failure to Reach Production Outputs 
Failure to Remedy Defects 
Fossils 
Further Tests 

G W E W  PROVISIONS 
General Design Obligations 
General Requirements (Operation Service) 
General Requirements (Insurance) 

Handback Requirements 
Health and Safety 

Indemnities by the Contractor 
Indemnities by the Employer 
Independent Compliance Audit 
Inspection 
Instructions of the Employer's Representatide 
INSURANCE 
Insurances to be provided by the Contractor during the Design-Build Period 
Insurances to be provided by the Contractor-during the 

Operation S e ~ c e  Period 
Interpretation 
lssue of Advance and Interim Payment Certificates 
lssue of Final Payment Certificate Design-Build 
lssue of final Payment Certificate Operation S e ~ c e  

Joint Inspection Prior to Contract Completion 
Joint and Several Liability 

Labour Laws 6.4 
law and Language 1.4 
Limitation of Liability 17.8 

Maintenance Retention Fund 
Manner of &eation 
Materials, Free lssue 

Nominated Subcontractors 
Notices and Other Communications 
Notice to Correct 
Notice of an Exceptional Event 

ing Dispute Adjudication Board's Decision 

n and Maintenance Manuals 

Tmination, Payment and Release 
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Ownership of Output and Revenue 
Ownership of Plant and Materials 

Payment in Applicable Currencies 
Payment for Plant and Materials in Event of Suspension 
Payment for Plant and Materials intended for the Works 
Payment of Retention Money 
payment after Termination for Contractor's Default 
Payment after Termination for Employer's Convenience 
Payment on Termination 
Performance Security 
Permits, Licences or Approvals 
Persons in the S e ~ c e  of Employer 
PLANT, MAMATERIAL AND WORKMANSHIP 
Priority of Documents 
Procedure for Tests Prior to Contract Completion 
Programme 
Progress Reports 
Prolonged Suspension 
Protection of the Environment 
Provisional Sums 

Quality Assurance 

Rate of Progress 
Rates of Wages and Conditions of Employment 
Records of Contractor's Personnel and Equipment 
Rejection 
Release from Performance under the Law 
Remedial Work 
Removal of Defectiie Work 
Replacement of the Employer's Representative 
Responsibility for Care of the Works 
Resumption of Work 
Retesting of the Works 
Retesting Prior to Contract Completion 
Right of Access to the Site 
Rights of Way and Facilities 
Right to Vary 
RISK ALLOCATION 
Risk of Infringement of Intellectual and Industrial 

Property Rights 
Royalties 

Safety Procedures 
Samples 
Schedule of Payments 
Security of the Site 
Setting Out 
Shared Indemnities 

SlON AND TERMINATION BY CONlRACTOR 
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INDEX OF PRINCIPAL TERMINOLOGY 

This index shows all the Sub-Clauses where the terminology which has been 
defined in Sub-clause 1.1 occurs. For commonly used words such as 'Employer', 
'Contractore, 'day', 'Cost', etc, only the principal Clauses have been indicated. 

"Accepted Contract Amount' 
.Asset Replacement Fund" 

"Asset Replacement Schedule" 
'Auditing Body" 
'Base Date" 

'Commencement Date" 

"Commercial Risk' 
"Commissioning Certificate" 

"Commissioning Period" 
"contracta 
"Contract Agreement" 
"Contract Completion Certificate" 

'Contract Completion Date' 
'Contract Data" 
"Contract Period" 

'Contract Priceu 
'Contractoru 
"Contractor's Equipment" 

'Contractor's Documents' 

'Contractor's Proposal". 
'Contractor's Personnel' 
"Contraqtor's Representative" 
'Cost" 
"Cost Plus Profit" . 
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3 for the Dispute Adjudication Board and the Operation Sewice Dispute 
3 

7 Adjudication Board 
-. 

d 

1 
'9 Definitions Each "Dispute Adjudication Agreement" is a tripartite agreement by and between: 

3 (a) the "Employer"; 
(b) the 'Contractor"; and 

~-3 (c) the 'Member" who is defined in the Dispute Adjudication Agreement as being: 

(i) the sole adjudicator or sole Member of the DAB ("Dispute Adjudication 
Board') or the Operation Service DAB (as appropriate), and where this is 
the case, all references to the "Other Members" hereinafter do not apply; 
or 

(ii) one of the three persons M o  are jointly called the DAB and, where this 
is the case, the other two persons are called the "Other Membersu. 

The Employer and the Contractor have entered (or intend to enter) jnto a contract, 
which is called the "Contract" and is defined in the Dispute Adjudication Agreement. 
In the Dispute Adjudication Agreement, words arid expressions which are not 
otherwise defined shall have the meanings assigned to them in the Contract. 

-1 2 

General Pmvisions Unless otherwise stated in the Dispute Adjudication Agreement, the Agreement shall 
t -. take effect on the latest of the following dates: 

(a) the Commencement Date defined in the Contract; 
@) when the Employer, the Contractor and the Member have each signed the 

D i u t e  Adjudication Agreement; or 
(c) when-the Employer, the Contractor and each of the Other Members (id any) 

have respectively each signed a dispute adjudication agreement. 

This employment of the Member is a personal appointment. At any time, the Member 
may give not. less than 70dayse Notice of resignation to the Employer and to the 
Contractor, and the Dispute Adjudication Agreement shall terminate upon the expiry 
of thii period. 

The language to be used in all communications, reports, decisions and during all 
r b meetings and hearings relating to the business of either the DAB or the Operation 

Setvice DAB shall be the language for communcekatiom stated in the Contract Data 
< '> 

3 
-I Warranties  ember warrants and agrees that he/she is and shall be impartial and 

endent of the Employer, the Contractor and the Employer's Representative. The 
shall promptly disclose, to each of them and to the Other Members (id any), 
or circumstance which might appear inconsistent with hisher warranty and 

'3 ent of impartiality and independence. 

HDIm Condrtions of Contmct for DBO Projeds. 1st Edttion, 2008 
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When appointing the Member, the Employer and the Contractor relied upon the 
Member's representations that he/she is: 

n - 
Contract; 

(b) experienced in the interpretation of contract documentation; and 
(c) fluent in the language for communications which is stated in the Contract Data. 

If there is a challenge of a DAB Member by either Party or, in the case of a three- 
person DAB, jointly by the other Members, for lack of independence, notwithstanding 
any disclosure made or not made by that Member under Clause 4 [General 

C 

ObhQations of the Member] of these General Conditions of Dispute Adjudication 
Agreement, the challenging Party or Members (as the case may be) may refer the 
alleged lack of independence to the appointing entity named in the Contract Data 
under Sub-Clause 20.4 [Failure to Agree Dispute Adjudication Board] of the 
General Conditions of Contract. If the appointing entity considers it to be prudent or 
necessary, it may refer the matter to an independent professional person or body - 
(such as the International Chamber of Commerce) to review and assess the challenge. 
If such person or body is of the opinion that the Member in question is no longer 
independent as required by the terms of the Dispute Adjudication Agreement, the 
Member shall be removed from the DAB and the appointing entity shall, without delay, 
appoint a new Member. Any costs or fees due to the independent person or body 
shall be shared equally between the Parties. 

General Obligations of The Member shall: 
the Member 

(a) have no interest, financial or othemvise, in the Employer, the Contractor or 
Employer's Representative, nor any financial interest in the Contract except for 
payment under the Dispute Adjudication Agreement; 

@) not previously have been employed as a consultant or otherwise by the 
Employer, the Contractor or the Employer's Representative, except in such 
circumstances as were disclosed in writing to the Employer and the Contractor 
before they signed the Dispute Adjudication Agreement; 

(c) have disclosed in writing to the Employer, the Contractor and the Other 
Members (ii anyj, before entering into the Dispute Adjudication Agreement and 
to hisher best knowledge and recdlecticn, any professional or personal 
relationships with any director, officer or employee of the Ernployer, the 
Contr~ctor or the Employer's ~e~re&nfative, and any previous involvement in 
the overall project of which the Contract forms paft; 

(6) not, for the duration of the Dispute Adjudication Agreement, be employed as a 
consultant or otherwise by the Employer, the Contractor or the Employer's 
Representative, except as may be agreed in writing by the Employer, the 
Contractor and the Other Members (id any); 

(e) comply with the annexed 'Procedural Rules for Dispute Adjudication Board 
Members' CRules")and with Sub-Clause 20.5 [Avoidance of Dkpufes] of the 
General Conditions of Contract; 

(0 not give advice to the Employer, the Contractor, the Employer's Personnel or 
the Contractor's Personnel concerning the conduct of the Contract, other than 
in accordance with the Rules; 

(g) not, while a Member, enter into discussions or make any agreement with the 
Employer, the Contractor or the Employer's Representative regarding 
employment by any of them, whether as a consultant or otherwise, after 
ceasing to act under the Dispute Adjudication Agreement; 
ensure h i e r  availabilii for all Site vis i i  and hearings &are necessary, 
become conversant wifh the Contract and with the progress of the Works (and 
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of any other parts of the project of which the Contract forms part) by studying 
all documents received which shall be maintained in a current woriing file; 

Q treat the details of the Contract and all the DAB's activies and hearings as 
private and confidential, and not publish or disclose them without the prior 

-- 

and 
(k) be available to give advice and opinions, on any matter relevant to the Contract 

when requested by both the Employer and the Contractor, subject to the 
agreement of the Other Members (if any). 

General Obligations of The Employer, the Contractor, the Employer's Personnel and the Contractor's 
the Employer and the Personnel shall not request advice from or consultation with the Member regarding the 
Contractor Contract, otherwise than in the normal course of the DAB'S activities under the 

Contract and the Dispute Adjudication Agreement, or when both Parties jointly agree 
. , to refer a matter to the DAB in accordance with Sub-clause 20.5 [Avoidance of 

Dispute.] of the General Conditions of Contract. The Employer and the Contractor 

. .. . shall be responsible for compliance with this provision by the Employer's Personnel 
and the Contractor's Personnel respectively. 

The Employer and the Contractor undertake to each other and to the Member that 
the Member shall not, except as otherwise agreed in writing by the Employer, the 
Contractor, the Member andthe Other Members (if any): 

(a) be.appointed as an arbitrator in any arbitration under the Contract; 
(b) be called as a witness to give evidence concerning any Dispute before 

arbitrator(s) appointed for any arbidration under the Contract; or 
(c) be liable for any claims for anything done or omitted in the discharge or 

purported discharge of the Member's functions, unless the act or omission is 
shown to have been in bad faith. 

The Employer and the Contractor hereby jointly and severally indemnify and hold the 
Member harmless against and from claims from which he/she is relieved from liability 
under the preceding paragraph. 

Whenever the Employer or the Contractor refers a Dispute to the DAB or the 
Operation Service DAB under Sub-clause 20.6 [Obtaining Dispute A@udication 
Boanl's Decision] or Sub-Clause 20.10 [Disputes Arising during the Operation Service 
Periodj of the General Conditions of Contract, which will require the Member to make. 
a Site visit and attend a hdng ,  the refemng Party shall provide appropriate security 
for a sum equivalent to the reasonable expenses to be incurred by the Member. No 
account shall be taken of any other payments due or paid to the Member. 

The Member shall be paid as follows, 6 the currency named in the Dispute 
Adjudication Agreement: 

(a) a retainer fee per calendar month, which shall be considered as payment in full for: 

(i) being available on 28-days' notice for all Site visits and hearings; 
(ii) becoming and remaining conversant with all project developments and 

maintaining relevant files, files in accordance 'with sub-paragraph (i) of 
Clause 4 hereof [General Obligatiom of the Member]; 

(iii) all office and overhead expenses including secretarial services, 
photocopying and office supplies incurred. in connection with hisher 
duties; and . 
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Notice) until the payment is received, and/or (ii) resign hisher appointment by giving 
Notice under Clause 7 hereof. 

~ -~ 
- ~ ~ ~ ~ ~ 

. . -*- -&tamrand ILU ~ - -- 

Adjudication Agreement by giving 42-days' Notice to the Member; or (ii) the Member 
rbay resign as provided for in Clause 2 hereof. 

If the Member fails to comply with the Dispute Adjudication Agreement, the Employer 
and the Contractor may, without prejudice to their other rights, terminate the 
Agreement by Notice to the Member. The Notice shall take effect when received by 
the Member. 

If the Employer or the Contractor fails to comply with the Dispute Adjudication 
Agreement, the Member may, without prejudice to h iher  other rights, terminate the 
Agreement by Notice to the Employer and the Contractor. The Notice shall take effect 
when r&ed by them both. 

Any such Notice, resignation and termination shall be final and binding on the 
Employer, the Contractor and the Member. However, a Notice by the Employer or the 
Contractor, but not by both, shall be of no effect. 

. 

If the Member fails to comply with any of his/her obligations under Clause 4 (a) to (d) 
above, he/she shall not be entied to any fees or expenses hereunder and shall, 
without prejudice to the Employer's and the Contractor's other rights, reimburse each 
of the Employer and the Contractor for any fees and expenses received by the 
Member and the Other Members (if any), for proceedings or decisions (if any) of the 
DAB or the Operation Service DAB which are rendered void or ineffective by the said 
fajlure to comply. 

if the Member fails to comply with any of his obligations under Clause 4 (e) to Q above. 
he shall not be entitled to any fees or expenses hereunder from tl-re date and to the 
extent of the noncompliance and shall, without prejudice to their other rights, reimburse 
each of the Employer and the Contractor for any fees and expenses already received by 
the Member, for proceedings or decisions (ii any) of the DAB or the Operation Service 
DAB which are rendered void or ineffective by the said failure to comply. 

Disputes Any Dispute or claim arising out of or in connection with this Dispute Adjudication 
Agreement, or the breach, termination or invalidity thereof, shall be finally settled by 
institutional arbitration. If no other m a t i o n  institute is agreed, the arbiition shall be 
conducted under the Rules of Arbition of the International Chamber of Commerce 
by one arbitrator appointed in accordance with these Rules of Arbiiration. 
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PROCEDURAL RULES FOR DISPUTE ADJUDICATION 
BOARD MEMBERS 

1 Unless otherwise agreed by the Efnployer and the Contractor, the DAB shall visit the 
Site at intervals of not more than 140 days, induding times of critical construction 
events, at the request of either the Employer or the Contractor. Unless otherwise 
agreed by the Dnployer, the Contractor and the DAB, the period between consecutive 
visits shall not be less than 70 days, except as required to convene a hearing as -+ 

described below. 

2 The timing of and agenda for each Site visit shall be as agreed jointly by the DAB, the 
Employer and the Cofitractor, or in the absence of agreement, shall be decided by the 
DAB. The purpose of Site visits is to enable the DAB to become and remain 
acquainted with the progress of the Works and of any actual or potential problems or 
claims, and, as far as reasonable, to endeavour to prevent potential problems or 
claims from becoming Disputes. 

3 Site visits shdl be attended by the Employer, the Contractor and the Employer's 
Representative and shall be co-ordinated by the Employer in co-operation with the 
Contractor. The Employer shall ensure the provision of appropriate conference 
facilities and secretarial and copying -ces. At the conclusion of each Site visit and 
before leaving the Sie, the DAB shall prepare a report on its activiies during the visii 
and shall send copies to the Employer and the Contractor. 

4 The Employer and the Contractor shall fum'kh to the DAB one copy of all documents 
which the DAB may request, including Contract documents, progress reports, 
variation instructions, certificates and other documents pertinent to the performance 
of the Contract. All communications between the DAB and the Employer or the 
Contractor shall be copied to the other Party. If the DAB comprises three persons, the 
Employer and the Contractor shall send copies of these requested documents and 
these communications to each of these persons. 

5 If any D i e  is referred to the DAB in accordance with Sub-clause 20.6 [Obtainhg 
Dispute Adjudication Board's Dedsion] or Sub-clause 20.10 [Disputes Arising during 
the Operation Service Period] of the General Conditions of Contract, the DAB shall 
proceed in accordance with the said Sub-Clauses 20.6 and 20.1 0, and these Rules, 
or as otherwii agreed by the Employer and the Contractor in writing. Subject to the 
time allowed to give Notice of a decision and other relevant factors, the DAB shall: 

(a) act fairly and impartially as between the Employer and the Contractor, giving 
each of them a reasonable opportunity of putting his case and responding to 
the other's case; and 

(b) adopt procedures suitable to the Dispute, avoiding unnecessary delay or . . 
exoense. 

AB may conduct a hearing on the Dispute, in which event it will decide on the 
d place for the hearing and may request that written documentation and 

ents from the Employer and the Contractor be presented20 it prior to or at the 
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7 If, within 14 days after giving its decision, the members of the DAB find and agree that 
such decision contained errors of fact or principle, the Chairman of the DAB (or the 

--------a& 
sole Member if applicable) shall advise the Employer and the Contractor of the error 

issue an addendum to its decision in writing to both Parties. 

8 If, within 14 days cf receiving a decision from the DAB, either P a r t y % e i i e . ~ k _ _ _ _ _ _  
decision contains an ambiguity, that Party may seek clariticatiin from the DAB in 
writing with a copy of such request to the other Party. Within 14 days of receiving such 
a request, the DAB shaU respond with a copy to the other Party, and if the DAB is of 
the opinion that the decision did contain an emx or ambiguity, it may correct its 
decision by issuing an addendum to its original decision. 

Except as otherwise agreed in Wing by the Employer and the Contractor, the DAB 
shall have power to adopt an inquisitorial procedure, to refuse admission to hearings 
or audience at hearings to any persons other than representatives of the Employer, the 
Contractor and the Employer's Representative, and to proceed in the absence of any 
party who the DAB is satisfied received Notice of the hearing; but shall . . have discretion 
to decide whether and to what e x k t  this power may be exercised. 

10 The Employer and the Contractor empower the DAB, among other things, to: 

establish the procedure to be applied in deciding a Dispute; 
decide upon the DAB'S own jurisdiction, and as to the scope of any Dispute 
referred to it; 
conduct any hearing as it thinks M, not being bound by any rules or procedures 
other than those contained in the Contract and these Rules; 
take the initiative in ascertaining the facts and matters required for a decision, 
make use of its own specialist knowledge, if any; 
decide upon the payment of financing charges in accordance with the 
Contract; 
decide upon any provisional r e l d  such as interim or consenmtory measures; and 
open up, review and revise any certificate, decision, determination, instruction. 
opinion or valuation of the Employer's Representative, relevant to the Dispute, 

The DAB shall not express any opinions during any hearing concerning the merits of 
any argtiments advanced by the Parties. Thereafter. the DAB shall make and give its 
decision in accordance with Sub-clause 20.6 [Obtaining Dispute Adjudication 
Board's Decision] of the General Conditions of Contract, or as otherwise agreed by 
the Employer and the Contractor in writing. 

12 If the DAB comprises three persons: 

it shall convene in private after a hearing, in order to have discussions and 
prepare its decision; 
it shall .endeavour to reach a unanimous decision: if this proves impossible the 
applicable decision shall be made by a majority of the Members, who may 
require the minority Member to prepare a written report for submission to the 
Employer and the Contractor; and 

(c) if a Member fails to attend a meeting or hearing, or to fuffil any required function, 
the other two Members may nevertheless proceed to make a decision, unless: 

(i) either the Employer or the Contractor does not agree that they do so; or 
(ii) the absent Member is the chairman and he/she instructs the other 

Members not to make a decision. 
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